


Form No. 7

San Francisco

Law Library

No..^^..:^ /.:;'.

Presented by

EXTRACT FROM BY-LAWS

Section 9. No book shall, at any time, be taken from the

Library Room to any other place than to some court room of a

Court of Record, State or Federal, in the City of San Francisco,

or to the Chambers of a Judge of such Court of Record, and

then only upon the accountable receipt of some person entitled

to the use of the Library. Every such book so taken from the

Library, shall be returned on the same day, and in default of

such return the party taking the same shall be suspended from
all use and privileges of the Library until the return of the book
or full compensation is made therefor to the satisfaction of the

Trustees.

Sec. IL No books shall have the leaves folded down, or be

marked, dog-eared, or otherwise soiled, defaced or injured. Any
party violating this provision, shall be liable to pay a sum not

exceeding the value of the book, or to replace the volume by a

new one, at the discretion of the Trustees or Executive Commit-
tee, and shall be liable to be suspended from all use of the

Library till any order of the Trustees or Executive Committee
in the premises shall be fully complied with to the satisfaction

of such Trustees or Executive Committee.

ni.cox a, CO







'^:i

No.
£0x2

(Etrrmt (Unurt of Apprala
IFnr tl|P Ninth (Utrrmt.

In the Matter of the Petition of

ZUSMAN FIERSTIEN

For a Writ of Habeas Corpus.

ZUSMAN FIERSTIEN,
Appellant,

vs.

JOSEPH A. CONATY, Acting District Director of the

Immigration Service of the United States Department

of Labor, in and for the Los Angeles, CaHfcrnia,

District,
Appellee.

(EranHrripl at l&ttovh.

Upon Appeal from the United States District Conrt for the Sonthern

District of California, Central Division.

Parker, Stone & Baird Co., Law Printers, Los Angeles.





No.

(Hxvmxt (Hanvt of A^rp^ala

3For tl|0 Nintli (Utrmtt

In the Matter of the Petition of

ZUSMAN FIERSTIEN

For a Writ of Habeas Corpus.

ZUSMAN FIERSTIEN,
Appellant,

vs.

JOSEPH A. CONATY, Acting District Director of the

Immigration Service of the United States Department

of Labor, in and for the Los Angeles, California,

District,

Appellee.

(Uranampl of l^wnrft.

Upon Appeal from the United States District Conrt for the Southern

District of California, Central Division.

Parker, Stone & Baird Co., Law Printers, Lot Angeles.





INDEX.

1 Clerk's Note: When deemed likely to be of an important nature,

errors or doubtful matters appearing in the original record are printed

literally in italic; and, likewise, cancelled matter appearing in the original

record is printed and cancelled herein accordingly. When possible, an

omission from the text is indicated by printing in italics the two words

between which the omission seems to occur.]

PAGE

Assignment of Errors 24

Citation 2

Clerk's Certificate 33

Cost Bond on Appeal 28

Minute Order 17

Names and Addresses of Attorneys 1

Notice of Appeal 25

Opinion and Order 17

Order Allowing Appeal 23

Order for Writ of Habeas Corpus 8

Petition for Appeal 23

Petition for Writ of Habeas Corpus 3

Praecipe for Transcript of the Record 31

Return to Writ of Habeas Corpus 10

Stipulation re Original Record and File of Department
of Labor 27

Writ of Habeas Corpus .^ 9





Names and Addresses of Attorneys.

For Appellant:

JOHN BEARDSLEY, Esq.,

Rowan Building, Los Angeles, California.

For Appellee:

SAMUEL W. McNABB, Esq.,

United States Attorney;

P. V. DAVIS, Esq.,

Assistant United States Attorney,

Federal Building, Los Angeles.



2 Zusman Fierstien vs.
'

United States of America, ss.

To JOSEPH A. CONATY, Acting District Director of

the Immigration Service of the United States De-

partment of Labor, In and For the Los Angeles,

California, District, Greeting:

You are hereby cited and admonished to be and appear

at a United States Circuit of Appeals for the Ninth

Circuit, to be held at the City of San Francisco, in the

State of California, on the 14 day of January, A. D. 1930,

pursuant to order granting appeal in the Clerk's Office of

the District Court of the United States, in and for the

Southern District of California, in that certain Matter of

the petition of ZUSMAN FIERSTIEN for a Writ of

Habeas Corpus and you are cited to show cause, if any

there be, why the order discharging the Writ of Habeas

Corpus in the said petition for appeal mentioned, should

not be corrected, and speedy justice should not be done to

the parties in that behalf.

WITNESS, the Honorable Wm. P. James United

States District Judge for the Southern District

of California, this 17 day of December, A. D.

1929, and of the Independence of the United

States, the one hundred and Fifty-fourth

Wm P. James

U. S. District Judge for the Southern District of Cali-

fornia.

[Endorsed] : No. 9650 J Cr. In the United States Cir-

cuit Court of Appeals for the Ninth Circuit In the Matter

of the Petition of Zusman Fierstien For a Writ of

Habeas Corpus Rec'd copy hereof Dec 17 1929 Joseph

A Conaty Act Dist. Director By Harry B. Blee Inspr.

Filed Dec 17 1929 R. S. Zimmerman Clerk W. E. Grid-
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ley Deputy Copy reed 12-17-29 S. W. McNabb U. S.

Atty U. S. Atty by W. R. Gallagher Asst John Beardsley,

Rowan Bldg Los Angeles Atty. for Petitioner

DISTRICT COURT OF THE UNITED STATES
SOUTHERN DISTRICT OF CALIFORNIA

In The Matter Of The Petition Of )

)

ZUSMAN FIERSTIEN ) No.

)

For A Writ Of Habeas Corpus )

PETITION FOR WRIT OF HABEAS CORPUS

To: The Honorable District Court of the United States,

In and For the Southern District of California:

The Petition of ZUSMAN FIERSTIEN respectfully

alleges and shows to the Court

:

I

That your petitioner is imprisoned and restrained of his

liberty by Joseph A. Conaty, Acting District Director of

the Immigration Service of the United States Department

of Labor, in and for the Los Angeles, California, District

of that Service; that said restraint is in violation of the

constitution and laws of the United States; that petitioner

has no plain, speedy or adequate remedy at law, nor any

remedy or means of determining the legality of his deten-

tion other than by habeas corpus proceedings.

II

That the facts showing the illegality and unconstitution-

ality of petitioner's detention and restraint are as follows,

to wit:
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1. That petitioner is an alien and a citizen of Russia,

and a resident of the City of Los Angeles, State of Cali-

fornia.

2. That the restraint and detention of your petitioner

by the said Acting District Director of Immigration at

Los Angeles is claimed by said Acting Director of Immi-

gration to be based upon an order of deportation issued

by the Secretary of Labor of the United States of

America, under date of February 21, 1929.

3. That said order directs that petitioner be deported

to Russia on the following charges

:

That he has been found in the United States in viola-

tion of the Immigration Act of October 16, 1918, as

amended by the Act of June 5, 1920, in that he is a mem-

ber of or affiliated with an organization, association, society,

or group that writes, circulates, distributes, prints, pub-

lishes or displays, or causes to be written, circulated, dis-

tributed, printed, published, or displayed, or that has in its

possession for the purposes of circulation, distribution,

publication, issue or display, written or printed matter

advising, advocating or teaching the duty, necessity or

propriety of the unlawful assaulting or killing of any

officer or officers (either of specific individuals or of offi-

cers generally) of the Government of the United States or

of any other organized Government; that he is a member

of or affiliated with an organization, association, society

or group that writes, circulates, distributes, prints, pub-

lishes, or displays or causes to be written, circulated, dis-

tributed, printed, published or displayed or that has in its

possession for the purpose of circulation, distribution,

publication, issue or display, written or printed matter

advising, advocating or teaching the unlawful damage,
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injury or destruction of property; and that he is a mem-

ber of or affiliated with an org-anization, association,

society, or g-roup that writes, circulates, distributes, prints,

publishes or displays, or causes to be written, circulated,

distributed, printed, published or displayed, or that has

in its possession for the purpose of circulation, distribu-

tion, publication, issue, or display, written or printed mat-

ter advising, advocating or teaching sabotage.

4. That said order of deportation was issued and made

after a hearing before an officer of the Immigration Ser-

vice of the United States in the offices of that Service in

the City of Los Angeles, State of California, on October

20, 1928, November 5, 1928 and on November 13, 1928,

upon an order to show cause why your petitioner should

not be deported from the United States.

5. That the charges as above set out upon which said

order of deportation is based are not true and that no

evidence of the truth of said charges was given or pro-

duced at said hearing or hearings on the order to show

cause why this petitioner should not be deported.

6. That said hearing upon said order to show cause

was not fair to your petitioner in the following particulars

:

(a) That all or practically all of the documentary

evidence submitted against your petitioner in those pro-

ceedings was seized from the premises and possession of

your petitioner by an Immigration Inspector in the employ

of the Immigration Service of the United States, and

Officers of the Police Department of the City of Los

Angeles, without a search warrant and in violation of the

Constitution of the United States, and was received in

evidence by the examining inspector of the Immigration

Department over the objection of your petitioner and
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dispite his oral and written demand made promptly at the

opening of said hearing on the order to show cause, that

said evidence be returned to him,

(b) That there was received in evidence against your

petitioner at said hearing and over his objection a tran-

script of an interview had by WilHam F. Hynes, a De-

tective Lieutenant of the Los Angeles Police Department,

at which interview your petitioner was refused and denied

the right to be represented by counsel, although he had

specifically demanded that right ; that said interview was

held at the City Jail Building in the City of Los Angeles,

while your petitioner was a prisoner and in the custody

of said Lieutenant Hynes; that your petitioner was not

advised by said Detective Lieutenant nor by any one else

that he had a right to be represented by counsel and that

whatever statement he might make might be used against

him ; that your petitioner was compelled through the influ-

ence of fear and in the presence of three armed police

officers, to make statements, including admissions, which

statements and admissions were used against your peti-

tioner over his objections at said hearing on order to show

cause; that when said interview was had at said Los An-

geles City Jail Building, your petitioner was without

counsel and was unadvised of the nature of the proceeding

against him, and no charge had been lodged against him,

and no bail had been fixed : that at said interview your

petitioner was compelled to testify against himself; that

by the admission of said transcript against petitioner at

the hearing on the order to show cause why he should not

be deported, your petitioner was again compelled to testify

against himself.

(c) That your petitioner was denied the right to pro-

duce certain evidence on his own behalf by the Immigra-

tion Inspector in charge of the hearing, which Inspector

made statements of fact into the record, he not being

under oath, and said Inspector refused to submit to
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cross-examination on the matters of fact testified to by

him, although counsel for your petitioner demanded that

said Inspector submit to cross-examination.

Ill

That all of the evidence received against your peti-

tioner at the hearing^s on the order to show cause why

petitioner should not be deported, is in the possession of

the Secretary of Labor of the United States, and petitioner

has not and cannot produce a copy thereof.

IV
That Joseph A. Conaty, Acting District Director of

Immigration, threatens and intends to deport your peti-

tioner from the United States and will do so unless re-

strained by this Honorable Court.

WHEREFORE your petitioner prays that a Writ of

Habeas Corpus issue, and that said Joseph A. Conaty, as

Acting District Director of Immigration, be required to

produce the body of your petitioner before the court, that

the matter may be heard and that such disposition of the

matter may be made as to the Court shall seem just.

Dated: Los Angeles, California, April 8, 1929.

Zusman Fierstien

Petitioner

John Beardsley

Attorney for Petitioner

STATE OF CALIFORNIA )

) SS
COUNTY OF LOS ANGELES )

ZUSMAN FIERSTIEN being by me first duly sworn,

deposes and says that he is the Pettiioner in the above

entitled action; that he has heard read the foregoing peti-

tion and know;? the contents thereof; and that the same is

true of his own knowledge, except as to the matters
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which are therein stated upon his information or belief,

and as to those matters that he believes it to be true.

Zusman Fierstien

Subscribed and sworn to before me this 8th day of

April, 1929.

[Seal] C. E. Beardsley

Notary Public in and for the County of Los Angeles State

of California

[Endorsed] : 9650-J Cr. District Court of the United

States Southern District of California In The Matter Of

The Petition Of Zusman Fierstien For Writ of Habeas

Corpus Petition Filed Apr. 8, 1929 R. S. Zimmerman,

Clerk, by B. B. Hansen, Deputy Clerk Law Offices of

John Beardsley 610-612 Rowan Building Los Angeles

TUcker 1881

DISTRICT COURT OF THE UNITED STATES
SOUTHERN DISTRICT OF CALIFORNIA

In The Matter Of The Petition Of )

)

ZUSMAN FIERSTIEN ) No. 9650 J Cr

)

For A Writ Of Habeas Corpus )

ORDER FOR WRIT OF HABEAS CORPUS

Upon reading the verified complaint of ZUSMAN
FIERSTIEN and good cause appearing therefor,

IT IS ORDERED
That a Writ of Habeas Corpus issue out of this Court

directing the production of the body of said Zusman Fier-
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stien before the Court on Monday, April 15, 1929, at 2

pM.
Dated: Los Angeles, April 8, 1929.

Wm P James

Judge

[Endorsed]: No. 9650 J Cr. District Court of the

United States Southern District of CaUfornia In The

Matter Of The Petition Of Zusman Fierstien For Writ

of Habeas Corpus Order for Writ Filed Apr. 8, 1929

R. S. Zimmerman, Clerk by B. B. Hansen, Deputy Clerk

Law Offices of John Beardsley 610-612 Rowan Building

Los Angeles TUcker 1881

DISTRICT COURT OF THE UNITED STATES

SOUTHERN DISTRICT OF CALIFORNIA

In The Matter Of The Petition Of )

ZUSMAN FIERSTIEN ) No. 9650 J Cr

For A Writ Of Habeas Corpus )

WRIT OF HABEAS CORPUS

THE PRESIDENT OF THE UNITED STATES

To Joseph A. Conaty, Acting District Director of the

Immigration Service of the United States Depart-

ment of Labor, In and For the Los Angeles, Cali-

fornia, District, GREETING:

YOU ARE HEREBY COMMANDED to have the

body of ZUSMAN FIERSTIEN by you imprisoned, by

whatever name he shall be called, the petitioner for a Writ

of Habeas Corpus in the above-entitled case, before the
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above-entitled Court and the Honorable .....^

Judge of said Court, at the court room of said Court in

the City of Los Angeles, CaHfornia, on the 15th day of

April, 1929, at 2 p M, to do and receive what shall then

and there be commanded in the premises, and have you

then and there this writ.

WITNESS The Honorable W. P. James, Judge of the

said United States District Court, for the Southern

District of California, Southern Division.

Dated: April 8 1929

R S ZIMMERMAN Clerk

[Seal] By B B Hansen Deputy Clerk

[Endorsed]: No. 9650 J Cr District Court of the

United States Southern District of California In The

Matter Of The Petition of Zusman Fierstien For Writ of

Habeas Corpus Writ Rec'd copy of within writ April

8, 1929, also copy of petition and order for writ. Joseph

A. Conaty, Act. District Director of Immigration. Filed

Apr. 8, 1929 R,. S. Zimmerman, Clerk, by B B. Hansen,

Deputy Clerk. Law Offices of John Beardsley 610-612

Rowan Building Los Angeles TUcker 1881

IN THE DISTRICT COURT OF THE UNITED
STATES SOUTHERN DISTRICT OF CALI-

FORNIA CENTRAL DIVISION

In the matter of No. 9650-J
RETURN TO

ZUSMAN FIERSTEIN WRIT OF
HABEAS

for a Writ of Habeas Corpus CORPUS

I, Joseph A. Conaty, Acting District Director of the

United States Immigration Service, Immigration District
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No. 31, Los Angeles, California, Respondent herein, for

my return to the Writ of Habeas Corpus in the above

case admit, deny, and allege as follows:

I.

Respondent alleges that ZUSMAN FIERSTEIN
Petitioner herein, is an alien, to wit : a native and sub-

ject of Russia, and of the Hebrew race; that he last en-

tered the United States on or about July 30, 1920, at

Niagara Falls, New York, without- inspection under the

Immigration Laws of the United States, since which time

he has continued to reside in the United States; that on

or about the 15th day of October, 1928, Petitioner was

arrested by the so-called "Radical Section" of the Los

Angeles, California, Police Department as an alien anarch-

ist; that the matter was reported to Respondent who

directed an investigation of the case and such investiga-

tion was instituted on the 18th day of October, 1928, at

which time Petitioner was represented by counsel; that at

the conclusion thereof the facts were presented to the Sec-

retary of Labor at Washington, D. C, who caused his

warrant to be issued directing that Petitioner be taken into

custody and given a hearing to show cause why he should

not be deported from the United States; that Petitioner

was taken into custody under said warrant; that pending

hearing Petitioner was released under bond; that hearings

were accorded Petitioner on November 5, 1928, and on

November 13, 1928, at both of which hearings Petitioner

was represented by counsel; that thereafter Counsel sub-

mitted a brief which was transmitted with complete record

of hearing to the Secretary of Labor at Washington, D.

C; that thereafter and on the 21st day of February, 1929,

the Secretary of Labor issued his warrant directing de-
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portation of Petitioner to Russia on the ground that he

had "been found in the United States in violation of the

Immigration Act of October 16, 1918, as amended by the

Act of June 5, 1920, in that he is a member of or affiliated

with an organization, association, society, or group that

writes, circulates, distributes, prints, pubHshes, or displays,

or causes to be written, circulated, distributed, printed,

published, or displayed, or that has in its possession for

the purpose of circulation, distribution, publication,

issue or display, written or printed matter advising,

advocating, or teaching the duty, necessity or pro-

priety of the unlawful assaulting or killing of any

officer or officers (either of specific individuals or

of officers generally) of the Government of the

United States or of any other organized government; tha'.

he is a member of or affiliated with an organization, asso-

ciation, society, or group that writes, circulates, distributes,

prints, published, or displays or causes to be written,

circulated, distributed, printed, published or displayed or

that has in its possession for the purpose of circulation,

distribution, publication, issue or display, written or

printed matter advising, advocating or teaching the unlaw-

ful damage, injury or destruction of property; and that he

is a member of or affiliated with an organization, associa-

tion, society, or group that writes, circulates, distributes,

prints, publishes, or displays, or causes to be written, cir-

culated, distributed, printed, published or displayed, or that

has in its possession for the purpose of circulation, distri-

bution, publication, issue, or display, written or printed

matter advising, advocating or teaching sabotage."

II.

Respondent admits that he is restraining Petitioner, as

alleged in paragraph I of the petition, but denies that said
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restraint is in violation of the constitution and laws of the

United States, or that such restraint is in any manner

illegal.

III.

Respondent admits that Petitioner is an alien and a

citizen of Russia and a resident of Los Angeles, Cali-

fornia, as set forth in allegation II of the petition. Re-

spondent further admits that such restraint is authorized

by a warrant of deportation issued by the Secretary of

Labor and dated the 2Lst day of February, 1929. Re-

spondent further admits that the grounds for deportation

are clearly set forth in paragraph 3 of allegation No. II.

Respondent alleges that hearings which resulted in the

order of Petitioner's deportation were held in Los Angeles,

California, on October 18, 1928, November 5, 1928. and

November 13, 1928, and denies that part of paragraph 4

of allegation No. II of the petition wherein it is stated that

one of said hearings was held on October 20, 1928. Re-

spondent denies the truth of paragraph 5 of allegation

No. II of the petition wherein it is stated that the charges

set out in the warrant of deportation are not true and

that there was no evidence produced at the hearing to show

cause to support said charges, but alleges that said charges

were true and were supported by ample evidence of their

truth. Respondent denies the truth of that part of

allegation No. II, paragraph 6, subdivision (a), wherein

it is stated that practically all of the documentary evidence

submitted against Petitioner was seized by an immigrant

inspector in the employ of the U. S. Immigration Ser-

vice. Respondent alleges that such documentary evidence

was not seized by an inspector of the Immigration Ser-

vice. As to that part of the same allegation wherein it is
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alleged that practically all of the documentary evidence

submitted against Petitioner was seized by officers of the

Police Department of the City of Los Angeles, Respond-

ent has no knowledge, information or belief sufficient to

answer such allegation, and on that ground denies same.

As to allegation No. II of the petition, paragraph 6, sub-

division (b) thereof, Respondent admits that at the hear-

ing to show cause, and over objection of counsel for Peti-

tioner, there was received in evidence transcript of a cer-

tain statement made by William F. Hynes, Detective

Lieutenant of the Los Angeles, California, Police De-

partment on November 5, 1928, in the presence of Peti-

tioner and Petitioner's counsel, but as to that part of said

allegation wherein Petitioner refers to a certain statement

alleged to have been made in the City Jail at Los Angeles,

California, by Petitioner to the aforesaid William F.

Hynes, Respondent has no knowledge, information or

belief sufficient to answer same, and on that ground denies

same. As to that part of allegation No. II of the Peti-

tion, subdivision (c) of paragraph 6, wherein it is alleged

that the immigrant inspector in charge of the hearing to

show cause denied the right of Petitioner to produce cer-

tain evidence at such hearing in his own behalf, Respond-

ent denies that said inspector denied the introduction of

any evidence pertinent to the matter under hearing. As

to that part of allegation No. II of the petition, paragraph

6, subdivision (c), wherein it is stated that the inspector

w^ho conducted the hearing to show cause refused to be

sworn and to testify in the proceeding. Respondent admits

that said inspector refused to testify, but denies that the

statement made by said inspector as appearing in the rec-

ord of hearing to show cause was material to the issue

involved.
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IV.

Respondent admits that part of allegation No. Ill of the

petition wherein it is stated that all evidence received

against Petitioner is in the possession of the Secretary oi

Labor of the United States, but alleges that it is not Re-

spondent's purpose to deprive Petitioner or this Honorable

Court from reviewing said evidence, and that Respondent

has requested the Secretary of Labor to forward the com-

plete record of hearing relative to this Petitioner in order

that said record may be filed in this habeas corpus pro-

ceedings.

V.

Respondent admits the truth of allegation No. IV of

the petition.

VI

Respondent alleges that the proceedings which resulted

in the order of deportation of Petitioner were fair and

were conducted in accordance with the law and the rules

and regulations based thereon, and that Petitioner has

been deprived of none of his legal rights. However, in

accordance with the writ of habeas corpus served herein,

Respondent herewith produces the body of Petitioner, Zus-

man Fierstien, and prays dismissal of this writ of habeas

corpus, and further prays that Zusman Fierstien, be re-

manded to said Respondent for deportation in accordance

with the terms of the warrant in Respondent's possession.

Joseph A. Conaty

Joseph A. Conaty,

Acting District Director.
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STATE OF CALIFORNIA ) gg
County of Los Angeles )

JOSEPH A. CONATY, Acting District Director of

the United States Immigration Service, District No. 31,

Respondent herein, being first duly sworn, deposes and

says that he is the person who makes the foregoing re-

turn; that he has read the same and knows the contents

thereof; and that same is true excepting as to those

matters stated therein on his information and belief, and

as to those matters he believes it to be true.

Joseph A. Conaty

Joseph A. Conaty,

Acting District Director.

Subscribed and sworn to before me this 12th day oi

April, 1929.

R S Zimmerman

[Seal] Clerk of U. S. District Court

By Edmund L Smith

' Deputy.

[Endorsed] : Original No. 9650-J In the District Court

of the United States for the Southern District of Cali-

fornia Central Division In the Matter of Zusman Fier-

stein For a Writ of Habeas Corpus Return to Writ

Received copy of within writ this 12 day of April 1929

John Beardsley (B. B) Attorney for Alien Filed Apr.

12, 1929 R. S. Zimmerman, Clerk. By B. B Hansen,

Deputy Clerk
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At a stated term, to wit: The September Term, A. D.

1929 of the District Court of the United States of Amer-

ica, within and for the Central Division of the Southern

District of CaHfornia, held at the Court Room thereof, in

the Cit)r of Los Angeles on Friday the 29th day of Novem-

ber in the year of our Lord one thousand nine hundred

and twenty-nine.

Present

:

The Honorable WM. P. JAMES, District Judge.

In the Matter of the Petition of )

ZUSMAN FIERSTIEN ) No. 9650-J Crim.

for a Writ of Habeas Corpus )

This matter having been heretofore submitted to the

Court on briefs of counsel and same having been filed and

considered by the Court, together with original records

of the Immigration Bureau, and the Court being fully

advised as to the law, now files its written Opinion and

orders that the petitioner be, and he is remanded to the

custody of the Immigration Officers for deportation, and

the petitioner is allowed until the hour of 5 o'clock p. m.,

December 10th, 1929, to surrender himself to the said

authorities.

UNITED STATES DISTRICT COURT FOR THE
SOUTHERN DISTRICT OF CALIFORNIA

CENTRAL DIVISION

IN RE ZUSMAN FIERSTIEN ) No. 9650-J. Cr.

) OPINION AND
ON HABEAS CORPUS. )

ORDER.

The Secretary of Labor has issued his warrant requir-

ing the deportation of the petitioner, who is an alien and a

native of Russia. As justification for the order of de-



18 Zusman Fiersticn vs.

portation it was charged that the alien was one of the kind

described in the Immigration Act as belonging to a class

required to be excluded from admission into the United

States. Vol. 8, Sec. 137, Subd. (c), (d), U. S. Code. A
writ was issued upon the petition of the alien, on whose

behalf it is contended that he was not given a fair hearing;

that evidence was used against him which was taken from

his possession illegally; and that the evidence was not

sufficient to sustain the charges made.

Police detectives of the city of Los Angeles, on the day

of the arrest of petitioner, went to a certain house wherein

an individual named Spector, who had been previously

arrested by the police, resided, for the evident purpose of

again taking into custody the person referred to. The

petitioner was found in the room, and was placed under

arrest. One of the police detectives testified at the hear-

ing before the immigration officers that ''both Spector and

this alien were arrested on suspicion of criminal syndi-

calism, a charge of felony." The room was searched at

the time, and a number of papers, journals and pamphlets

were found which referred to communism. Included in

the property found upon the search was a card showing

membership in the Workers' Communist Party of

America, and issued in the name of petitioner. An immi-

gration inspector, the same who conducted the examina-

tion later of the alien, was present with the police detec-

tives at the time the arrest and search were made. At

the principal hearing had, the alien was represented by an

attorney who took an active part in the proceeding. The

alien himself testified at considerable length, both upon

direct examination by the inspector, and cross examination

by his own counsel.
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Passing for the moment to the question as to whether

documents taken from the alien's room were illegally

seized, it cannot be said upon the whole record that the

proceedings were conducted in any manner other than fair,

or that the alien was prevented from showing fully any

facts which he may have desired to introduce into the

record. The objection was seasonably made, and the pro-

test of the alien in that regard was continuous throughout

the course of the proceedings, that the documents and

papers taken were not legal evidence and should be sup-

pressed.

The ca"se was taken to a board of review and the action

of the local immigration officers was sustained. The

board of review, in making its final conclusion, stated

that the charges were sustained without the use of or

reference to the documentary evidence obtained from the

room of the alien. As that decision seems to be supported

by the record, it will not be necessary to discuss with par-

ticularity the question as to whether the papers and docu-

ments, possession of which was obtained without the use

of a search warrant, should be considered. It may be

stated, nevertheless, that it seems fairly clear that the

evidence objected to was obtained in a lawful manner ; and

this, even though the immigration inspector, as an officer

of the United States, is chargeable with the acts and con-

duct of the police detectives who searched the room and

took possession of the things they found therein, of the

kind hereinbefore referred to. This for the reason that

officers may make arrests without a warrant upon a belief

reasonably entertained by them, that the person to be

arrested has committed a felony, and that as an incident

accompanying such an arrest, such officer has the right
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to search, not only the person of the accused, but the

room and immediate premises wherein he is found. Such

is the law, not only of the state, but of the United States.

Sees. 836, et seq., Penal Code of Cal. Agnello vs U S.,

269 U. S. 20; Marron vs U. S., 275 U. S. 192.

In his oral examination before the inspector, the alien

admitted that he was a member of the Workers' Com-

munist Party. He stated that he accepted the program

and statutes of the Communist Internationale, and of the

Workers' Communist Party. In response to the question,

*'It is the aim of the Workers' Communist Party to gain

control of the government, is it not?" he first appealed to

his attorney, and being advised to answer, said, "Yes,

sir." He further gave this testimony:

"Q What does the workers of the Communist Party

mean by the overthrow of the capitalist system of the

United States?

A It simply means that the workers and poor farmers

when they understand they are a class can just as well

take over the government as the present officials of the

government do it.

Q Tell me by what method?

A I don't know when this thing will ever happen;

whatever that time may demand . So far, that party has

legally on the ballot nominees in 34 states and asking the

workers and poor farmers to work for them.

Q You say whenever that time will demand; do you

mean whenever the Third Internationale orders it?

A No, sir.

Q What do you mean?

A I don't know what that demand would be.
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Q You will follow the instructions of the Workers

Communist Party when that time comes, will you?

A I don't know.

Q Will you, or will you not?

A I don't know what time that will be; it may be 100

years; I don't know."

Under cross examination by counsel for the alien, the

police detective was asked whether it was his view that

membership in a communist party was sufficient to war-

rant deportation. The conclusion called for of course was

not competent, but the witness stated facts pertinent to

the case when he answered:

"I don't know if I am qualified; I was formerly a mem-

ber of the communist party in 1922; and I would say that

the knowledge that I gained in the party at that time, and

reading the various documents, books and papers issued

by the Workers Communist Party of America and the

Communist Internationale, I have no doubt but what in

my mind but what the Communist Party is the party which

believes in, teaches and advocates the overthrow of the

Government of the United States and of all organized

government by force and violence.

BY Attorney: Q You have been a member of the

Workers Communist Party of America, have you.

A I was a member of the Workers Party of America

which is now the Workers Communist Party of America;

and I may say I was a member of the Workers Party of

America in Los Angeles and at the same time I was a

member of the Los Angeles Police Department and it was

in that connection I joined."

It may be stated that the alien, when specifically inter-

rogated by his counsel on those matters, denied that the
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use of force or the destruction of property was a part of

the means contemplated to accompHsh the aims of the

Communist Party, with which he was affihated.

If by an examination of the testimony heard by the

immigration officers, it can be said that there is any sub-

stantial evidence warranting the conclusions drawn, the

decision must be sustained, and the courts will allow for

every reasonable implication to be drawn by such officers

from the evidence presented. Pertinent cases wherein

similar questions were considered and where the charges

were of the kind involved in this case are:

Skeffington vs Katzeff, 277 Fed. (C. C. A. 1st)

129;

Antolish vs Paul, et al, 283 Fed. (C. C. A. 7th)

957;

Ungar vs Seaman, 4 Fed. (2nd) (C. C. A. 8th) 80;

Ex parte Jurgans, 17 Fed. (2nd) (D. C.) 507.

It is ordered that the writ be discharged, and the pe-

titioner remanded to the custody of the immigration

officers for deportation in accordance with the direction of

the warrant of the Secretary of Labor. Petitioner may

desire to appeal; in which event he will be allowed until

five o'clock on the 10th day of December, 1929, in which

to surrender to such custody.

Dated this 29th day of November, 1929.

Wm. P. James

U. S. District Judge.

[Endorsed]: No. 9650-J-Cr U S District Court

Southern District of California In re Zusman Fierstien

on Habeas Corpus. Opinion and order. Filed Nov 29

1929 R. S. Zimmerman, Clerk By Murray E. Wire

Deputy Clerk.
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DISTRICT COURT OF THE UNITED STATES
SOUTHERN DISTRICT OF CALIFORNIA

CENTRAL DIVISION

In The Matter Of The Petition Of )

) No. 9650 T

ZUSMAN FIERSTEIN ) PETITION
) FOR APPEAL

For A Writ Of Habeas Corpus )

To The Honorable Wm. P. James, Judge:

The above named petitioner, feeHng himself aggrieved

by the order made and entered in this cause, discharging

the Writ of Habeas Corpus, on November 29, 1929, does

hereby appeal from said order to the Circuit Court of

Appeals for the Ninth Circuit, for the reasons specified in

the Assignment of Errors, which is filed herewith, and he

prays that his appeal be allowed and that citation issue

as provided by law, and that a transcript of the record,

proceedings and papers upon which said order was based,

duly authenticated, may be sent to the United States Cir-

cuit Court of Appeals for the Ninth Circuit, sitting at

San Francisco, California.

And your petitioner further prays that the proper order

touching the security to be required of him to perfect

his appeal be made.

John Beardsley

Solicitor.

The petition is granted and the appeal is allowed.

Dated Dec. 17, 1929.

Wm. P. James,

Judge.

[Endorsed] : No. 9650 J. District Court of the United

States, Southern District of California, Central Division.
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In The Matter Of The Petition of Ziisman Fierstein For

a Writ of Habeas Corpus. Petition for Appeal. Copy

Reed 12-17-29, S. W. McNabb, U. S. Atty, by W. R.

Gallagher. Filed Dec 17 1929, R. S. Zimmerman, Clerk,

By W. E. Gridley, Deputy Clerk, Law Offices of John

Beardsley 610-612 Rowan Building, Los x\ngeles, TUcker

1881.

DISTRICT COURT OF THE UNITED STATES
SOUTHERN DISTRICT OF CALIFORNIA

CENTRAL DIVISION

In The Matter Of The Petition Of )

) No. 9650 T

ZUSMAN FIERSTEIN ) ASSIGNMENT
) OF ERRORS

For A Writ Of Habeas Corpus )

And now, on this, the 17th day of December, 1929, came

the Petitioner Zusman Fierstein by his Solicitor, John

Beardsley, and says that the order entered in the above

cause on the 29th day of November, 1929, is erroneous

and unjust to petitioner,

FIRST: Because petitioner was not given a fair hear-

ing before the Immigration Service and the Department

of Labor.

SECOND : Because evidence was used against peti-

tioner which had been taken from his possession illegally.

THIRD : Because the evidence was not sufficient to sus-

tain the charges made and the issuance of the warrant of

deportation.

FOURTH : Because the findings upon which the war-

rant of deportation was based are in the alternative, and

therefore no findings at all.
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FIFTH: That the record before the Court is ad-

mittedly incomplete, since none of the exhibits received at

the hearing as shown by the record, is included in the

record.

WHEREFORE, petitioner prays that the said Order

be reversed and that the Writ be sustained and the pris-

oner discharged.

Respectfully submitted

John Beardsley

Solicitor

[Endorsed] : No. 9650 J District Court of the United

States, Southern District of California Central Division

In the Matter of the Petition of Zusman Fierstein For

Writ of Habeas Corpus Assignment of Errors Copy

Reed 12-17 '29 S. W. McNabb U. S. Atty by W. R.

Gallagher Filed Dec 17 1929 R. S. Zimmerman, Clerk

By W. E. Gridley Deputy Clerk Law Offices of John

Beardsley 610-612 Rowan Building Los Angeles TUcker

1881

DISTRICT COURT OF THE UNITED STATES
SOUTHERN DISTRICT OF CALIFORNIA

CENTRAL DIVISION

In The Matter Of The Petition Of )

) No. 9650 J

ZUSMAN FIERSTEIN )
NOTICE OF

) APPEAL
For A Writ Of Habeas Corpus )

To JOSEPH H. CONATY, Acting District Director of

the Immigration Service of the United States De-

partment of Labor, and

To S. W. McNABB, Esq., United States Attorney, his

attorney

:

YOU AND EACH OF YOU WILL PLEASE TAKE
NOTICE that Zusman Fierstein, above named, has ap-
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pealed and does hereby now appeal from that certain

order, judgment and decree made herein by the above en-

titled court on November 29, 1929. discharging the Writ

of Habeas Corpus herein and remanding appellant to the

custody of the United States Immigration officers, and

from the whole thereof, to the United States Circuit

Court of Appeals for the Ninth Circuit.

YOU ARE FURTHER NOTIFIED that on Decem-

ber 17, 1929, Hon. Wm. P. James, Judge of the above

entitled Court, by order duly given and made, allowed the

appeal, and that the record and papers of the file of the

United States Department of Labor and of the above

entitled Court will be forwarded and filed with the clerk

of the U. S. Circuit Court of Appeals for the Ninth Dis-

trict of San Francisco, California, on or before January

14, 1930.

Dated this 20th day of December, 1929.

John Beardsley

Attorney for Zusman Fierstein, Appellant.

[Endorsed]: No 9650 J Cr District Court of the

United States, Southern District of California Central

Division In the Matter of the Petition of Zusman Fier-

stein For a Writ of Habeas Corpus Notice of Appeal

Copy reed 12-20-29 P. V. Davis Asst. U. S. Atty Filed

Dec 20 1929 R. S. Zimmerman, Clerk By W. E. Gridley

Deputy Clerk Law Offices of John Beardsley 610-612

Rowan Building Los Angeles TUcker 1881
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DISTRICT COURT OF THE UNITED STATES

SOUTHERN DISTRICT OF CALIFORNIA

CENTRAL DIVISION

In The Matter Of The Petition Of ) No. 9650 J

) STIPULATION
ZUSMAN FIERSTEIN ) re Original Rec-

) ord and File of

For A Writ Of Habeas Corpus )
Department of

Labor

IT IS HEREBY STIPULATED AND AGREED

BY AND BETWEEN John Beardsley, attorney for

Zusman Fierstein, appellant, and S. W. McNabb, U. S.

Attorney, as attorney for Joseph H. Conaty, Acting Dis-

trict Director of the United States Immigration Service,

appellee, that the original file and record of the Depart-

ment of Labor covering the deportation proceedings

against the petitioner, which was filed at the hearing on

the return in the above entitled cause, may be by the clerk

of this court sent up to the clerk of the Circuit Court of

Appeals for the Ninth Circuit as part of the appellate

record, in order that the said original immigration file may

be considered by the Circuit Court of Appeals for the

Ninth Circuit in lieu of a certified copy of said record and

file and that said original records may be transmitted as

part of the appellate record.

Dated this 20 day of December, 1929.

John Beardsley

Attorney for Zusman Fierstein Appellant,

S. W. McNabb
U. S. Atty,

By P. V. Davis Ass't U. S. Atty

Attorney for Joseph H. Conaty, Acting District Director

of the United States Immigration Service. Appellee.
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[Endorsed]: No 9650 J Cr District Court of the

United States Southern District of CaHfornia Central

Division In the Matter of the Petition of Zusman Fier-

stein For a Writ of Habeas Corpus Stipulation re Orig-

inal Record and File of Department of Labor Filed Dec

20 1929 R. S. Zimmerman, Clerk By W. E. Gridley

Deputy Clerk Law Offices of John Beardsley 610-612

Rowan Building Los Angeles TUcker 1881

Know all Men by These Presents

That we, ZUSMAN FIERSTIEN, as principal and

SAM SHULEM and BESSIE SHULEM, as Sureties

are held and firmly bound unto THE UNITED STATES
OF AMERICA in the full and just sum of TWO HUN-
DRED AND FIFTY ----------- Dollars

($250.00) to be paid to the said THE UNITED STATES
OF AMERICA certain attorney, executors, administrators

or assigns; to which payment well and truly to be made,

we bind ourselves, our heirs, executors, and administrators,

jointly and severally, by these presents.

Sealed with our seals and dated this 11th day of Feb-

ruary, in the year of our Lord One Thousand Nine Hun-

dred and thirty.

Whereas, lately at the District Court of the United

States for the Southern District of California, Southern

Division, in a suit depending in said Court, between THE
UNITED STATES OF AMERICA, acting through

Joseph A. Conaty, Acting District Director of Immigra-

tion, and ZUSMAN FIERSTIEN a Judgment was ren-

dered against the said ZUSMAN FIERSTIEN, and the

said ZUSMAN FIERSTIEN having obtained from said
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DISTRICT COURT OF THE UNITED STATES an

order allowing appeal to reverse the Jiidg-ment in the afore-

said suit, and a Citation directed to the said Joseph A.

Conaty citing and admonishing him to be and appear at a

United States Circuit Court of Appeals for the Ninth

Circuit, to be holden at San Francisco, in the State of

California, February 14, 1930.

Now, the condition of the above obligation is such, that

if the said ZUSMAN FIERSTIEN shall prosecute his

appeal to effect, and answer all damages and costs if he

shall fail to make his plea good, then the above obligation

to be void; else to remain in full force and virtue.

Acknowledged before me the day and year first above

written.

Zusman Fierstien [SEAL]

Principal.

3726 Ramona Blvd.

(Address)

Sam Shulem

Surety.

Bessie Shulem

Surety.

[SEAL] Leo Gallagher

Notary Public in and for Los Angeles County

State of California.

My Commission Expires July 26, 1931.
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UNITED STATES OF AMERICA

SOUTHERN DISTRICT OF CALIFORNIA ^ ss

COUNTY OF Los Angeles

Sam Shulem and Bessie Shulem being duly sworn, each

for himself dejposes and says, that he is a freeholder in

said District, and is worth the sum of Five Hundred

Dollars, exclusive of property exempt from execution, and

over and above all debts and liabilities.

Subscribed and sworn to before me, this eleventh day of

February A. D. 1930

Sam Shulem

Surety.

2723 Makbar St.,

(Address)

Bessie Shulem

Surety.

2723 Makbar St.,

(Address)

Los Angeles, Calif.

[SEAL] Leo Gallagher

Notary Public in and for Los Angeles County

State of California

My Commission Expires July 26, 1931.

[Endorsed] : No. 9650-J United States District Court

Southern District of California Southern Division In

The Matter of the Petition of Zusman Fierstien Plaintiff,

vs. For Writ of Habeas Corpus Defendant. Cost Bond on

Appeal This bond is approved. Wm. P. James Judge.

Filed Feb 12 1930 R. S. Zimmerman, Clerk B. B. Han-

sen Deputy.
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IN THE UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF CALIFORNIA

CENTRAL DIVISION

In The Matter Of The AppHcation Of ) No. 9650 J
) PRAECIPE

ZUSMAN FIERSTEIN ) FOR
) TRANSCRIPT

For Writ of Habeas Corpus ) OF THE
RECORD

TO THE CLERK OF THE UNITED STATES DIS-

TRICT COURT, IN AND FOR THE SOUTH-
ERN DISTRICT OF CALIFORNIA, CENTRAL
DIVISION:

Please prepare and certify copies of the following papers

to be used in preparing transcript on appeal

:

(1) Petition for Writ of Habeas Corpus;

(2) Minute Order Directing that the Writ Issue;

(3) The Writ of Habeas Corpus;

(4) Respondent's Return to Writ;

(5) Opinion of the Court Dismissing Writ;

(6) Minute Order Dismissing Writ;

(7) Judgment and Order Dismissing Writ;

(8) Notice of Appeal;

(9) Petition for Appeal;

(10) Order Allowing Appeal;

(11) Assignment of Errors

;

(12) Stipulation and Order regarding Immigration

Record

;

(13) Clerk's Certificate;

(14) Citation on Appeal;

(15) Order Enlarging Time for Filing Record on

Appeal

;
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(16) Any other papers in the file of this Court, not

inckiding, however, the file of the Immigration Office and

the Department of Labor.

Dated Los Angeles, California, January 29, 1930

John Beardsley

Attorney for Petitioner and Appellant

[Endorsed] : No 9650 J. In the United States District

Court Southern District of California Central Division

In the Matter of the Application of Zusman Fierstein For

Writ of Habeas Corpus Praecipe for Transcript of the

Record Filed Jan 29 1930 R. S. Zimmerman, Clerk By

B. B. Hansen Deputy Clerk Law Offices of John Beards-

ley 610-612 Rowan Building Los Angeles TUcker 1881

Attorney for Petitioner and Appellant
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IN THE UNITED STATES DISTRICT COURT

SOUTHERN DISTRICT OF CALIFORNIA

CENTRAL DIVISION

In The Matter Of The AppHcation Of ) No. 9650 J

)

ZUSMAN FIERSTEIN ) CLERK'S
) CERTIFICATE.

For Writ of Habeas Corpus )

I, R. S. Zimmerman, clerk of the United States District

Court for the Southern District of California, do hereby

certify the foregoing volume containing 32 pages, num-

bered from 1 to 32 inclusive, to be the Transcript of

Record on Appeal in the above entitled cause, as printed

by the appellant, and presented to me for comparison and

certification, and that the same has been compared and

corrected by me and contains a full, true and correct copy

of the citation; petition for writ of habeas corpus; order

for writ of habeas corpus; writ of habeas corpus; return

to writ ; minute order dismissing writ ; opinion and order

;

petition for appeal, order allowing appeal, assignment of

errors; notice of appeal; stipulation; bond and praecipe.

I DO FURTHER CERTIFY that the amount paid for

printing the foregoing record on appeal is $ and

that said amount has been paid the printer by the appellant

herein and a receipted bill is herewith enclosed, also that

the fees of the Clerk for comparing, correcting and certi-

fying the foregoing Record on Appeal amount to

and that said amount has been paid me by the appellant

herein.
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IN TESTIMONY WHEREOF, I have hereunto set my
hand and affixed the Seal of the District Court of the

United States of America, in and for the Southern

District of California, Central Division, this

day of May, in the year of Our Lord One Thousand

Nine Hundred and Twenty-nine, and of our Inde-

pendence the One Hundred and Fifty-fourth.

R. S. ZIMMERMAN,
Clerk of the District Court of the

United States of America, in and

for the Southern District of

California.

By

Deputy.



15, i r^

IN THE

United States

Circuit Court of Appeals,
FOR THE NINTH CIRCUIT. 1^

In the Matter of the Petition of

ZUSMAN FIERSTIEN
For a Writ of Habeas Corpus.

Zusman Fierstien,

Appellant,

vs.

Joseph A. Conaty, Acting District Di-
rector of the Immigration Service of

the United States Department of

Labor, in and for the Los Angeles,
California District,

Appellee.

APPELLANT'S BRIEF.

John Beardsley,

Attorney for ^ppe\la}'^^ |3

r.r:^f>- iJ^J

r''J\ "^ r-rniTM
Parker, Stone & Baird Co., Law Printers, Lo> Angelec





TOPICAL INDEX.

PAGE

.. 4
Statement

I.

Petitioner Was Not Given a Fair Hearing Before the

Immigration Service and the Department of Labor.... 7

•IL

Evidence Was Used Against Petitioner Which Had

Been Taken From His Possession Illegally H
HI.

The Evidence Was Not Sufficient to Sustain the

Charges Made and the Issuance of the Warrant of

Deportation

IV.

The Findings Upon Which the Warrant of Deportation

Was Based Are in the Alternative, and Therefore No

Findings at All 1^

V.

The Record Before the Court Is Admittedly Incom-

plete, Since None of the Exhibits Received at the

Hearing as Shown by the Record, Is Included in the

Record '^

TABLE OF CASES AND AUTHORITIES CITED.

PAGE

Ex Parte Rlodriguez, 15 Fed. (2nd) 875 13

In re Can Pon, 161 Fed. 618, 623, affirmed 168 Fed.

479 15

Kwock Jan Fat v. White, 253 U. S. 454, reversing 255

Fed. 323 15

Ungar V. Seaman, 4 F. (2nd) 80 7, 8, 10





IN THE

United States

Circuit Court of Appeals,
FOR THE NINTH CIRCUIT.

In the Matter of the Petition of

ZUSMAN FIERSTIEN
For a Writ of Habeas Corpus.

Zusman Fierstien,

Appellant,

vs.

Joseph A. Conaty, Acting District Di-

rector of the Immigration Service of

the United States Department of

Labor, in and for the Los Angeles,

California District,

Appellee.

APPELLANT'S BRIEF.

This matter comes before the court on appeal from the

District Court of the United States, Southern District of

California. Appellant Zusman Fierstien is an ahen, a

native and citizen of Russia. He is a member of the Com-

munist Party, which has been known in the United States

under several names during the past ten years, and solely

because of his membership in that political party he has

been ordered deported from the United States by warrant

of the Secretary of Labor. Habeas corpus proceedings

were brought on the alien's behalf, and the District Court,
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Honorable William P. James presiding, on November 29,

1929, ordered that the writ be discharged and the peti-

tioner remanded to the custody of the immigration officers

for deportation in accordance with the direction of the

warrant of the Secretary of Labor.

The deportation proceedings were instituted by the Im-

migration Service of the Department of Labor at its Los

Angeles office. A telegraphic warrant from Washington

was the basis for the alien's arrest. There followed a hear-

ing before Immigrant Inspector Albert Del Guercio of the

Los Angeles office of the department, upon an order

against the alien to show cause why he should not be de-

ported. The legal foundation for the proceedings is the

Federal Alien Anarchy Statute under which numerous

proceedings have been brought in Southern California and

in various parts of the country, the persons proceeded

against being in nearly all cases members of the Com-

munist Party. This is the recognized, legally functioning,

political party which had its ticket in the field in about

thirty-four states of the Union in the election campaign of

1928. Its candidates polled upwards of 50,000 votes. So

far as we are informed, no attempt has been made any-

where in the United States to make it a crime to be a mem-

ber of the Communist Party. And, of course, those mem-

bers of the party who are citizens of the United States are

not subject to deportation or to any attack under the Alien

Anarchy Statute. The Department of Labor has, how-

ever, taken the position that the Communist Party stands

for and advocates the overthrow by force and violence of

our Government, the assassination of Government officers,

the destruction of property, and sabotage, which we under-



stand also to mean, in substance, injury to or destruction

of property.

So far as we have been able to ascertain, there never has

been a decision by any of the Federal Courts that mem-

bership in the Communist Party of itself is sufficient basis

for deportation. At his hearing' on order to show cause

the appellant admitted his membership in the Communist

Party, which at that time was functioning under the name

Workers' (Communist) Party. That was the party name

at the time these proceedings were had. Since then the

party has adopted the name Communist Party of the

U. S. A. In its earlier years the party used the name

Communist Labor Party, and a little later it was known

as the Workers' Party.

By whatever name it may be known, the Communist

Party is unpopular in America. Its members and its

leaders are agitators. They have come into conflict with

the police in various parts of the country from time to

time. Most recently, they attracted nation-wide, and

perhaps world-wide, notice by their attempts to lead unem-

ployment demonstrations in many cities on February 26

and again on March 6, 1930. In a few cities, notably San

Francisco, Oakland and Baltimore, they were allowed by

the police to parade and to indulge in soap-box oratory and

to disperse in peace. But in other cities, including Los

Angeles and New York, the police, by force and violence,

prevented their attempted meetings and speech-makings,

and it is common knowledge that a good many men went

to the hospital with broken heads. It is not known how
many of the agitators were citizens and how many were

aliens. It ap])ears that no favoritism was shown, and that

citizens as well as aliens were clubbed by the police.
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This brief reference to recent events is made here by-

way of sketching the background and the quite general

attitude of our governmental authorities toward the mem-

bers of this despised minority. It has been demonstrated

repeatedly that it is only from the courts, and not from

policemen or juries or even inspectors of the Immigration

Department, that hated political and industrial agitators

can hope for just and lawful treatment.

We respectfully suggest that this case is important par-

ticularly because of the need, in this critical time, of calm

and dispassionate and judicial solutions of the pressing

political problems which confront the Nation.

In this brief we shall contend that the decision of the

District Court must be reversed for the following reasons,

as set forth in our assignment of errors

:

First: Because petitioner was not given a fair hear-

ing before the Immigration Service and the Department

of Labor.

Second: Because evidence was used against petitioner

which had been taken from his possession illegally.

Third: Because the evidence was not sufficient to sus-

tain the charges made and the issuance of the warrant of

deportation.

Fourth: Because the findings upon which the war-

rant of deportation was based are in the alternative, and

therefore no findings at all.

Fifth : That the record before the court is admittedly

incomplete, since none of the exhibits received at the hear-

ing as shown by the record, is included in the record.



-7-

I.

Petitioner Was Not Given a Fair Hearing Before the

Immigration Service and the Department of

Labor.

Although deportation proceedings are brought against

aHens, who have no rights as citizens, the law requires that

a fair hearing must be accorded. In Ungar v. Seaman, 4

F. (2nd) 80, it is held that the right to a fair hearing in-

cludes the right to

:

*'l. A definite charge with opportunity to the ahen

to read same.

2. Right of counsel.

3. Right to cross-examine.

4. Only competent evidence to be used."

We submit that the proceedings herein are not based

upon a "definite charge". The indefiniteness of the charge

is immediately apparent. As stated in the petition for

writ of habeas corpus [Tr, p. 4], and again in the return

to the writ [Tr. pp. 11 and 12], the charge upon which the

warrant of deportation is based is as follows:

"That he has been found in the United States in

violation of the Immigration Act of October 16, 1918,

as amended by the Act of June 5, 1920, in that he is a

member of or affiliated with an organization, associa-

tion, society, or group that writes, circulates, dis-

tributes, prints, publishes or displays, or causes to be

written, circulated, distributed, printed, published, or

displayed, or that has in its possession for the pur-

poses of circulation, distribution, pubhcation, issue or

display, written or printed matter advising, advocat-

ing or teaching the duty, necessity or propriety of the

unlawful assaulting or killing of any officer or officers

(either of specific individuals or of officers generally)

of tlie Government of the United States or of any
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other organized Government; that he is a member of

or affiliated with an organization, association, society

or group that writes, circulates, distributes, prints,

publishes, or displays or causes to be written, cir-

culated, distributed, printed, published or displayed or

that has in its possession for the purpose of circula-

tion, distribution, publication, issue or display, written

or printed matter advising, advocating or teaching the

unlawful damage, injury or destruction of property;

and that he is a member of or affiliated with an organ-

ization, association, society, or group that writes, cir-

culates, distributes, prints, publishes or displays, or

causes to be written, circulated, distributed, printed,

published or displayed, or that has in its possession

for the purpose of circulation, distribution, publica-

tion, issue, or display, written or printed matter ad-

vising, advocating or teaching sabotage."

In his findings, the Inspector recommends the deporta-

tion of the alien upon the foregoing charges, and the

additional charges:

"That he is a member of our affiliated with an
organization, association, society, or group, that ad-

vises, advocates or teaches opposition to all organized

government; that he is a member of or affiliated with

an organization, association, society, or group, that

believes in, advises, advocates, or teaches the over-

throw by force or violence of the Government of the

United States, or of all forms of law."

All of the foregoing charges are stated in the alternative

and disjunctive. Certainly they are not "definite". We
shall touch upon this point briefly again when we discuss

the proposition that the findings are in the alternative, and

in effect no findings at all.

The right to cross-examine, included by the Supreme

Court in Ungar v. Seaman, supra, as a right which may

not be denied the alien, was denied the appellant by the
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Immigrant Inspector who stated at page 14 of the Inspec-

tor's Transcript:

''For the purpose of the record, I wish to state I

was present at the time and I asked the aHen to come

to the Immigration ofiice; and the arrest was not

made by Lieutenant Hynes ; but he was asked to come

to our office for an investigation in regard to his right

to be and remain in the United States. You may pro-

ceed with the question to the witness.

By Attorney: I want to ask you a question now.

By Inspector Del Guercio: I will not answer you

any question ; I am not on the stand.

By Attorney: But you want us to understand

police officers did not arrest Fierstien, but you did?

By Inspector: The record clearly shows that.

By Attorney: I will ask Officer Hynes who ar-

rested this man?

A. I did on the charge of suspicion of Criminal

Syndicalism."

Here we have an Immigrant Inspector acting in the

triple capacity of arresting officer, prosecuting officer and

judge. It might well be said that he acted in a fourth

capacity, that of witness. Detective Lieutenant Hynes tes-

tified that he had arrested the alien on an occasion when in

company with Inspector Del Guercio (who was conduct-

ing this hearing) he went to the alien's residence in con-

nection with the case of Frank Spector, another alien

against whom deportation proceedings were brought. The

inspector himself flatly contradicted Officer Hynes and

seemed to clinch the point that as a Government inspector

he had participated in a raid without a search warrant

upon the alien's premises, and in the arrest of the alien

without a warrant. Counsel sought by cross-examination
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of the inspector to clarify the situation so that there might

be no doubt that Inspector Del Guercio had made the

arrest. Having made the arrest, and having made un-

sworn statements of facts into the record, and having

refused to submit to cross-examination, it was manifestly

unfair that Inspector Del Guercio should be permitted to

act as prosecutor and as quasi-judge. As such, he was in a

position to approve, by his findings and recommendations

to the department, his own illegal and unjustifiable partici-

pation in a raid without a search warrant and an arrest

without a warrant. Who could be so naive as to expect

Inspector Del Guercio, sitting as judge, to repudiate the

conduct of Inspector Del Guercio acting as policeman?

"Only competent evidence to be used" is the fourth in-

dispensable element of a fair hearing as laid down by the

Supreme Court in Ungar v. Seaman, supra. All of the

evidence seized in the raid, by Inspector Del Guercio and

Police Lieutenant Hynes, upon the alien's premises, was

received in evidence over the objection and against the

protest of counsel. As stated by Judge James in his

opinion and order, the objection to the evidence and the

demand for its return were seasonably made. This de-

mand was refused. The Reviewing Officer in the Depart-

ment of Labor in his decision stated that because of this

objection and demand for the return of the evidence, he

had discarded the evidence and was not influenced by it in

his decision. And yet he proceeded to refer to the evidence

as support for his findings and the warrant of deporta-

tion. (We have not been afforded a copy of the depart-

mental decision and cannot cite the page and line of the

reviewing officer's comment.)
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II.

Evidence Was Used Against Petitioner Which Had

Been Taken From His Possession Illegally.

This point has been discussed to some extent in the fore-

going paragraph I on the subject of the unfairness of the

hearing. It is the habit of immigration inspectors to em-

ploy the assistance of local police in obtaining evidence

against aliens, and afterwards to admit the evidence upon

the ground that if the evidence was seized illegally it was

seize'd by others than federal employees, for whose conduct

the Government is not responsible.

In the present case, however, the proof clearly shows

that the Government's own employee had participated in

the unconstitutional and illegal search and seizure and

arrest. This, of course, under the decisions of the Su-

preme Court, was error. And we submit that the court

will hardly approve the action of the reviewing officer at

Washington in using the evidence thus received in arriv-

ing at his decision, and failing to include the exhibits in

the record submitted to the court.

III.

The Evidence Was Not Sufficient to Sustain the

Charges Made and the Issuance of the Warrant

of Deportation.

Upon this point alone, we submit, the decision herein

would have to be reversed if there were no other error.

The court will observe that the warrant of deportation is

based upon findings which boil down to this

:

That the alien is a member of an organization which

advocates the unlawful assaulting or killing of any officers,
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and which advocates the unlawful damage, injury or de-

struction of property, and which advocates sabotage.

The two additional charges are:

Membership in an organization which advocates opposi-

tion to organized Government and membership in an

organization which advocates the overthrow by force or

violence of the Government.

These two additional charges were discarded by the

Secretary of Labor, although the Immigrant Inspector in

his findings and recommendation held that those charges

also had been proved. Judge James in his opinion and

order discharging the writ of habeas corpus, seems to rest

entirely upon the testimony of Lieutenant Hynes that in

his opinion the Communist Party teaches and advocates the

overthrow of the Government of the United States and of

all organized government by force and violence. [Tr. p.

21.] The trial judge then cites cases in support of the

proposition of law that if by an examination of the testi-

mony heard by the immigration officers, it can be said that

there is any substantial evidence warranting the conclu-

sions drawn, the decision must be sustained, and the courts

will allow for every reasonable implication to be drawn by

such officers from the evidence presented. [Tr. p. 22.]

The difficulty is that the evidence quoted by the trial

judge was evidence in support of an entirely separate and

independent charge against the alien, which charge the

reviewing officer had discarded. There is nothing in the

testimony of Lieutenant Hynes touching at all any one of

the charges upon which the warrant of deportation is

based. Lieutenant Hynes said nothing about the unlawful

assaulting or killing of officers, or the unlawful damage or
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injury or destruction of property, or sabotage. Nor did

any other witness touch upon or even hint at either of

those three subjects. It is conceivable that the papers,

pamphlets, and books received in evidence by the inspector

and discarded by the reviewing officer, and not furnished

to the court, with the record, might have contained

language which would tend to support those charges. If

they did, it is manifest that none of such exhibits or their

contents may be considered here.

IV.

The Findings Upon Which the Warrant of Deporta-

tion Was Based Are in the Alternative, and There-

fore No Findings at All.

As his basis for the order of deportation, the Secretary

of Labor makes his findings in the language of the statute

and of the charges against the alien in the order to show

cause why he should not be deported. It is found that the

alien "is a member of or affiliated with an organization,

association, society, or group that writes, circulates, dis-

tributes, prints, publishes, or displays, or causes to be

wTitten * * * ^^ ^\y^^ l^^g jj^ j^g possession for the

purpose of circulation * * *." Nowhere is there a

specific finding of a specific fact.

In Ex Parte Rodriguez, 15 Fed. (2nd) 875, there was a

finding that the alien was convicted of or admitted the

commission of a crime involving moral turpitude.

Of this the court said

:

"That the finding of the secretary on this point is

too indefinite to support the warrant I think clear,

because the finding is in the alternative, and therefore
meaningless, since it does not find either that he has
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been convicted of, or that he admits, but finds that he

did one or the other, which is in effect no finding."

(879.)

V.

The Record Before the Court Is Admittedly Incom-

plete, Since None of the Exhibits Received at the

Hearing as Shown by the Record, Is Included in

the Record.

The Secretary of Labor has seen fit to withdraw from

the record before transmitting it from Washington to the

clerk of the District Court, the various parcels of printed

matter taken from the alien's place of residence and intro-

duced against him as exhibits in support of the charges.

Yet, in his written opinion which accompanies the findings

sustaining the charges against the alien, the reviewing

oflficer comments upon the nature of the Workers' (Com-

munist) Party, as indicated by the exhibits. The exhibits

were received in evidence over the objection of counsel for

the alien. They were shown to have been seized without

a search warrant and in violation of the Federal Constitu-

tion in the presence of, if not with the actual participation

of a Government immigration oflficer. The Honorable

Secretary seeks to overcome that objection by omitting the

exhibits from the record. Presumably the contents of

those exhibits would afford the court a basis in some meas-

ure in determining whether or not the alien's political party

does stand for the assassination of Government officers or

the destruction of property. The court is not permitted to

study those exhibits. Possibly they contain a complete

refutation of the charges upon which the warrant is based.

Conceivably they contain vigorous exhortations against

all violence. How is the court to know what this political
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party advocates if the court is not allowed a glimpse of

the party's printed enunciations of principles.

It would seem that no authority need be cited in support

of the proposition that no record of proceedings which is

manifestly incomplete can be construed as supporting the

warrant of deportation.

In Kivock Jan Fat v. White, 253 U. S. 454, reversing

255 Fed. 2>2Z, the United States Supreme Court over-

ruled the demurrer to a petition for a writ of habeas

corpus. One ground for this was that important evidence

had been omitted from the record, so that a "full record"

was not "preserved of the essentials on which the executive

officials proceed to judgment". In that case at page 464,

the Supreme Court said:

"For failure to preserve such a record for the in-

formation, not less of the Commissioner of Immi-
gration and of the Secretary of Labor than of the

courts, the judgment in this case must be reversed."

To the same effect see also In Re Can Pon, 161 Fed.

618, 623, affirmed 168 Fed. 479.

For the foregoing reasons it is respectfully submitted

that the order of the District Court must be reversed and

the appellant discharged.

Respectfully submitted,

John Beardsley,

Attorney for Appellant.
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PRELIMINARY STATEMENT.

This case is before this court on appeal from an order

of the United States District Court in and for the South-

ern District of California, Central Division, discharging

a writ of habeas corpus and remanding Zusman Fierstien

to the custody of appellee for deportation in accordance

with the warrant issued by the Secretary of Labor. The

original Department of Labor, Bureau of Immigration

Record No. 55648/889 has been filed heretofore and

when occasion arises said record will be referred to as

the "Bureau File."
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STATEMENT OF THE CASE.

Zusman Fierstien, appellant herein, is an alien, to-wit,

a native and subject of Russia and of the Hebrew race.

He last entered the United States on or about July 30,

1920, at Niagara Falls, New York, without inspection

under the immigration law of the United States and

apparently has continued to reside in the United States

since that time. On or about the 15th day of October,

1928, appellant was arrested by the so-called "Radical

Section" of the Los Angeles, California, Police Depart-

ment as an alien anarchist. The matter was reported

to appellee, who directed an investigation. This investi-

gation was instituted on the 18th day of October, 1928,

at which time appellant was represented by counsel,

and at the conclusion of the preliminary hearing accorded

at that time, the facts were submitted to the Secretary

of Labor at Washington, D. C, who caused his warrant

to be issued directing that appellant be taken into custody

and given a hearing to show cause why he should not

be deported from the United States. Appellant was

taken into custody under said warrant and pending fur-

ther proceedings was released under bond and still is at

liberty under bond. A hearing was accorded appellant

on the 5th day of November, 1928, under the warrant,

and on the 13th day of November, 1928, the hearing was

reopened and further testimony was taken. At each of

these November hearings, appellant was represented by

counsel. At the conclusion of the hearing counsel sub-

mitted a brief which was transmitted to the Department

of Labor with the complete record in the case and on the

21st day of February, 1929, the Secretary of Labor
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issued his warrant directing deportation of appellant

to Russia on the ground that he had

"been found in the United States in violation of the

Immigration Act of October 16, 1918, as amended
by the Act of June 5, 1920, in that he is a member
of or affiliated with an organization, association, so-

ciety, or group that writes, circulates, distributes,

prints, publishes or displays, or causes to be written,

circulated, distributed, printed, published, or displayed,

or that has in its possession for the purpose of cir-

culation, distribution, publication, issue or display,

written or printed matter advising, advocating, or

teaching the duty, necessity, or propriety of the un-

lawful assaulting or killing of any officer or officers

(either of specific individuals or of officers generally)

of the Government of the United States, or of any
other organized government; that he is a member of

or affiliated with an organization, association, society,

or group that writes, circulates, distributes, prints,

publishes, or displays or causes to be written, circu-

lated, distributed, printed, published or displayed or

that has in its possession for the purpose of circula-

tion, distribution, publication, issue or display, writ-

ten or printed matter advising, advocating or teaching

the unlawful damage, injury or destruction of prop-

erty; and that he is a member of or affiliated with an

organization, association, society, or group that writes,

circulates, distributes, prints, publishes, or displays,

or causes to be written, circulated, distributed,

printed, published or displayed, or that has in its pos-

session for the purpose of circulation, distribution,

publication, issue or display, written or printed matter

advising, advocating or teaching sabotage."

QUESTIONS AT ISSUE.

1. Was there sufficient evidence in the record to justify

the order of deportation?

2. Was the appellant accorded a fair hearing?

Appellee contends that both of these questions must

be answered in the affirmative.
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ARGUMENT.

As to the First Question.

Reference to the grounds of deportation as set forth

in detail in our statement of the case indicates that the

appellant herein is not charged with being an anarchist,

nor with openly advocating the unlawful killing of officers

of the Government, nor is he accused of personally teach-

ing the unlawful destruction of property, nor is he ac-

cused of sabotage. The charge is that he is a member

of or affiliated with an organization, association, society,

or group that teaches and advocates these things. It is

necessary for appellee to show some evidence of appel-

lant's membership in or affiliation with some such organ-

ization.

It is well settled that the Communist Party of America

is an organization that entertains a belief in the over-

throw by force or violence of the Government of the

United States and teaches the overthrow by force or vio-

lence of all forms of law. (Skeffington v. Katseff

(C. C. A. 1st), 277 Fed. 129; Antolich v. Paul (C. C. A.

7th), 283 Fed. 957; Unger v. Seaman (C. C. A. 8th),

4 Fed. (2d) 80; Ex parte Jurgans, 17 Fed. (2d) (D. C.)

507.) On page 8 of the hearing of appellant on October

18, 1928, as it appears in the bureau file. Lieutenant Hynes

of the Los Angeles Police Department testified that ap-

pellant stated on October 15, 1928, that he, appellant,

was a member of the Communist Party. On page 9

of the same hearing, the immigrant inspector asked this

question: "Now, in view of all these facts and evidence

do you still, I will ask you again if you are a member
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of the Communist Party." Appellant answered this ques-

tion as follows: "Yes, I am a member of the Communist

Party," adding that he first joined the party in New York

in October, 1928. In his brief, on page 5, counsel points

out that at the time of the hearing the Communist Party

was functioning under the name of the Worker's Com-

munist Party and since then the name has been changed

to the "Communist Party of U. S. A." He also points

out that in the earlier years the party was known as the

Communist Labor Party and still later was known as the

Worker's Party. Appellee contends that the particular

name under which the organization functions is immaterial

for appellant admits that at the time he joined the organiza-

tion he subscribed to the program and statutes of the Com-

munist International. He is therefore a believer in the

doctrines and teachings of the Third International and

of the Communist Party, and in view of that fact appel-

lant is a member of an organization which advocates

those things prohibited by the act approved October 16,

1918 (40 Stat. 1012), as amended by the act approved

June 5, 1920 (41 Stat. 1008). As such member, under

the cases above cited, he is subject to deportation.

Appellee contends that there was substantial and suf-

ficient evidence to justify the order of deportation. It is

well settled that the courts will not review the finding of

the Secretary of Labor upon questions of fact involved

if there is some substantial evidence to support it.

Ng. Fung Ho v. White, 259 U. S. 246;

Wong Nnng v. Carr, 30 Fed. (2d) 766.
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As to the Second Question.

Appellee contends that the hearing accorded appellant

was fair and that appellant was deprived of none of his

constitutional rights. The hearing throughout was con-

ducted in accordance with the immigration law and the

rules and regulations based thereon. At the hearings

appellant was represented by counsel. The right of cross-

examination was accorded Appellant. He was permitted

to introduce testimony in his own behalf. He was fully

advised of his legal rights and at the conclusion of the

hearing counsel submitted his brief in behalf of appellant.

The evidence being sufficient to justify the order of

deportation and the hearing which developed that evidence

having been fairly conducted, appellee respectfully con-

tends that this appeal should be dismissed.

REPLY TO APPELLANT'S BRIEF.

Counsel attacks the legality of the proceeding which

resulted in the order of deportation on the following five

grounds, and they will be discussed in the order in which

they appear.

1. Counsel Alleges Appellant Was Not Given a

Fair Hearing Before the Immigration Service

AND THE Department of Labor.

Counsel refers to Umgar v. Seaman, 4 Fed. (2d) 80,

which upholds the right of an alien to a fair hearing in

deportation proceedings and sets forth four elements

which must exist before the hearing is fair. They are

as follows:

a. A definite charge with opportunity for the

alien to read same.

I
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b. Right of counsel.

c. Right to cross-examine.

d. Only competent evidence to be used.

It is appellee's contention that in the case at bar all of

the above requirements have been met.

Counsel refers to the use of the alternative "or" in the

warrant of deportation and contends that the grounds

for deportation are therefore not definite. We will discuss

this feature later in this brief.

Under this subdivision counsel stresses the fact that

appellant was denied the right to cross-examine Inspector

Del Guercio, who conducted the hearing, as indicated by

page 14 of transcript of hearing of November 5, 1928,

as it appears in the bureau file. Reference to that file

indicates that counsel had conducted a lengthy cross-ex-

amination of the Government's witness. Police Lieutenant

Hynes, and that the question as to who had arrested ap-

pellant had been discussed at great length. During the

cross-examination of Lieutenant Hynes and in the dis-

cussion that arose incident to such cross-examination,

counsel turned to Inspector Del Guercio and stated to

the inspector, "I want to ask you a question now." As

far as the deportation proceeding is concerned the ques-

tion as to who had originally taken appellant into custody

is of slight importance, for the record shows that appel-

lant, at the time of the hearing on November 5, 1928,

was in the custody of the Immigration Service under

departmental warrant of arrest dated October 20, 1929.

The refusal of the examining inspector to give testimony

on the question of appellant's arrest was immaterial to
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the question at issue, which was the right of appellant

to remain in the United States. The further charge that

Inspector Del Guercio participated in the arrest of the

alien and was present at, if he did not participate in "the

seizure of the alien's possessions without a search war-

rant" is also believed by appellee immaterial when it ap-

pears that the exhibits seized were not considered by the

Secretary of Labor when reaching his decision in the

case, and when it further appears that the examining

inspector did not in fact have anything to do with the

seizure of the exhibits in question.

On page 10 of his brief, counsel alleges that the Board

of Review claimed it had disregarded the exhibits in

question, yet referred to it in support of its conclusion

as to the nature of the Communist Party. We will refer

in detail to this point elsewhere in this brief.

2. Counsel Alleges Evidence Was Used Against

Appellant Which Had Been Taken From His

Possessions Illegally.

On pages 1 and 2 of the report of the Board of Review

under date of February 14, 1929, which report appears in

the bureau file, will be found listed some 23 exhibits found

by the police officers at the time appellant was taken into

custody. It is the contention of appellee that the exhibits

referred to did not come unlawfully into the possession

of the Immigration Service. The police officer in this case

made the arrest without a warrant upon a belief reason-

ably entertained by him that the appellant had committed

a felony. As an incident of this arrest the police officer

had the right to search, not only the person of the ac-

cused, but the room and immediate premises wherein he
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was found. Such is the law not only of the state of Cali-

fornia, but also of the United States.

Penal Code of California, Sec. 836 et seq.

;

Agnello v. U. S., 269 U. S. 20;

Moron v. U. S., 275 U. S. 192.

But aside from the question of the legality of the

seizure of the exhibits complained of it will be noted,

by reference to the report of the Board of Review dated

February 14, 1929, heretofore referred to, that the ex-

hibits were discarded by the Board of Review and were

not relied upon by it in reaching its decision. The reason

for not considering the exhibits as evidence was because

counsel objected throughout the hearing to their use be-

cause he claimed they were improperly in the possession

of the Immigration Service. For the reasons above cited

counsel is of the opinion that this second ground of ob-

jection is untenable.

3. Counsel Contends the Evidence Was Not Suf-

ficient TO Sustain the Charges Made and the

Issuance of the Warrant of Deportation.

Appellant is a Communist and, as pointed out heretofore,

he subscribed to the manifesto of the Communist In-

ternational, thus declaring his adherence to the purposes

and tactics of the Communist International and is bound

by it. While the appellant denies that he believes in vio-

lence and states that any reformation and change should

be brought about by educating the masses rather than

by revolutionary tactics, yet the principles of the Com-

munist Party and Communist International are well known

and the high-sounding phrases and expressions used by
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adherents to the poHcies of the Communist International

cannot be relied upon entirely to indicate the true purpose

of the organization. As set forth by Judge Geiger's

quoted opinion on page 959 in the case of Antolich v.

Paul decision, supra:

"We are brought to a consideration, not as a mere

matter of lexicolography of words used by the Com-
munist Party and its adherents in their oral and

written utterances, but rather to the understanding

in the minds of those who receive them. . . ."

On page 3 of the report of February 14, 1921, sub-

mitted in the case by the Board of Review, which re-

port is incorporated in the bureau file, the following

appears

:

"the evidence is quite sufficient to show that, regard-

less of the name of the organization to which the

alien belongs, and as shown by his receipt for mem-
bership, said organization is affiliated with the Com-
munist Party, is governed by the orders or instruc-

tions of the Third International, and that party, while

having candidates in the field in open and legal man-
ner, has for its object the overthrow of the Gov-
ernment of the United States as it is now established,

and the evidence is also sufficient to indicate that the

party will not fail to use any means which may bring

this about. . . . It is noted that the alien's at-

torney refers to the alien constantly as a Communist,
and that the alien admits membership in the Worker's
Communist Party of America and that his party must
carry out the orders received from its superiors, the

Third International of the Communist Party. While
the alien refers to his own attitude as that of one who
desires to proceed by orderly and legal means to ob-

tain certain objectives, there is no showing that his

party was organized for such a purpose, and in view
of the fact that his party, under the direction of the

Third International, does, and under orders must, ad-

vocate those things prohibited by the Immigration
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Act to an alien, and as the subject of these proceedings

is an ahen, it is found that the cliarges are sustained.

. . . (ItaHcs ours.)

Reference to the finding of the examining inspector as

it appears on page 29, reopened hearing to show cause,

dated November 13, 1928, incorporated in the bureau

file, indicates that the examining inspector found five

separate grounds upon which, in his opinion, a warrant

of deportation should be based. Briefly stated, these

grounds are that

1. Appellant is a member of an organization ad-

vocating the assaulting or killing of public officers.

2. That he is a member of an organization which

advocates unlawful destruction of property.

3. That he is a member of an organization which

advocates sabotage.

4. That he is a member of an organization which

is opposed to all organized government.

5. That he is a member of an organization which

teaches the overthrow by force or violence of

the Government of the United States or of all

forms of law.

As pointed out above, the Board of Review found

that these charges were sustained. It appears, however,

that in issuing the formal warrant of deportation the

two charges last mentioned were not incorporated in said

warrant. It is believed, however, that this should not

justify cancellation of the proceedings. The Communist

Party believes in and advocates the proscribed tactics cov-

ered by the five grounds for deportation included in the

finding of the examining inspector. The Communist In-
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ternational teaches those unlawful beliefs and practices.

Appellee has subscribed to those principles and the mere

fact that two of the grounds did not appear in the formal

warrant of deportation should not, in the opinion of the

appellee, justify cancellation of the warrant of deporta-

tion when it appears that appellant had notice of all five

of said charges and was given opportunity to meet them.

4. Counsel Contends That the Findings Upon
Which the Warrant of Deportation Was Based

Are in the Alternative and Therefore No Find-

ings AT All.

Unquestionably it would have been better if the charge

had not been stated in the alternative. The fact that the

charge was so stated in appellee's opinion does not invali-

date the proceeding. In Kostenowcsyk z'. Nagle (C. C. A.

9th), 18 Fed. (2) 834, as in the case at bar the warrant

of deportation was stated in the alternative form follow-

ing the length of the statute. This Honorable Court held

with reference to that case:

"Appellant has not been injured, for the warrant

of arrest for deportation of an alien need not have

the formality and particularity of an indictment, but

is sufficient if it gives defendant adequate informa-

tion of the act that bring-s him within the excluded

classes and to enable him to offer testimony to refute

the same at a hearing."

It appears in the case at bar, however, that there was

no uncertainty on the part of counsel as to whether api^el-

lant was charged with being a member of a proscribed

organization or whether he was charged with simply being

affiliated with such organization. Reference to page 11 of
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counsel's brief indicates their knowledge of the specific

charge urged against appellant, for counsel says:

"The court will observe that the warrant of depor-

tation is based upon findings which boil down to

this: that the alien is a member of an organization

which advocates the unlawful assault or killing of

any ofiicers and which advocates the unlawful damage
or injury or destruction of property, or which ad-

vocates sabotage."

Throughout the hearing the record shows that appellant

was charged with being a member of a proscribed or-

ganization and counsel and appellant knew that was the

charge. The fact that counsel made an attempt to show

that the Worker's Communist Party, of which appellant

was a member, was a legitimate political organization

with presidential and vice-presidential nominees regularly

appearing on the ballot in some 34 states of the Union,

indicates that counsel and appellant were clear on this

point and were not misled by the statement of the charge

in the alternative.

5. Counsel Contends That the Record Before the

Court Is Admittedly Incomplete, Since None
OF THE Exhibits Received at the Hearing as

Shown by the Record Is Included in the Record.

It is true that the exhibits in this case as listed on pages

1 and 2 of the finding of the Board of Review, dated

February 14, 1929, were admitted in evidence by the ex-

amining inspector and were transmitted to the Secretary

of Labor with the record in the case. The introduction

of these various exhibits was objected to by counsel on

the ground that they had been improperly secured. While

not conceding that valid objection could have been inter-



-16-

posed against the use of these various exhibits, yet, be-

cause of the question on that point raised by counsel for

petitioner, the Board of Review did not consider the ex-

hibits in question as evidence and reached its decision on

evidence aside from that contained in those exhibits. It is

true that the Board of Review report refers to the ex-

hibits as ''inflammatory" in their nature, tending to stir

up class hatred and such as may be expected to lead to

the unlawful destruction or the assaulting of Government

officers because of their official status. But the exhibits

were nevertheless disregarded as evidence, as indicated

by the board's finding of February 14, 1929, from which

we quote.

"It is found that the charges are sustained, re-

gardless of the use, or failure to use, any of the doc-

umentary evidence to the introduction of which the

ahen and his attorney objected."

Counsel contends that although the exhibits were im-

properly admitted in evidence they were improperly dis-

carded so that in the record which is now before the court

was not preserved "the essentials on which the executive

officers proceed to judgment." In this connection he re-

fers to the cases of Qzvock Jan Fat v. White, 253 U. S.

454, and In re Can Pon, 168 Fed. 479. In the Qwock

Jan Fat case the report indicates that a Chinese person

by that name was denied admission at San Francisco and

that the record upon which the denial was made contained

a report of an inspector embodied in which report was

information given the inspector by an undisclosed witness.

It appears that counsel for Kwock Jan Fat requested to

see the testimony of the undisclosed witness and was in-

formed that no affidavit or verbatim report of the testi-
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mony given by the witness had been secured. The in-

spector's report which contained the information fur-

nished by this undisclosed witness was made a part of

the record and notation was entered in the record to the

effect that the inspector's report had in no way influenced

the action of the commissioner in denying Kwock Jan Fat

admission to the United States. In reversing the Circuit

Court of Appeals and ordering a writ of habeas corpus

to issue, the Supreme Court of the United States held that

it was within the province of courts in proceedings for

review to prevent abuse of the. extraordinary power con-

ferred upon the Secretary of Labor and that in reviewing

cases of the character mentioned, the court should have

before it a full record upon which the executive officers

based their findings. In the case of In re Can Pon, supra,

the immigration authorities failed, through inadvertence

or otherwise, to include in the record certain testimony

taken on the hearing, which testimony had a bearing upon

the question of Can Pon's citizenship. A portion of the

omitted testimony contained direct evidence to the effect

that Can Pon had been born in the United States and

the court held that Can Pon was entitled to the benefits

of such testimony and failure of the immigration author-

ities to include the testimony in question was a substantial

denial of the rights of Can Pon.

In each of the above cases the omitted testimony un-

questionably was favorable to the Chinese involved. In

other words, the omitted testimony tended to show that

they were entitled to admission to the United States. In

the instant case the exhibits, if they had been considered

in evidence by the Board of Review, might have militated
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against appellant. We can conceive of no reason why

counsel at the preliminary hearing and in the subsequent

hearings should have objected so strenuously to the de-

partment considering these exhibits if anything therein

contained might have benefited the appellant. The sole

purpose for objecting to the introduction of the exhibits

seems to have been on the theory that they had been

improperly secured and that appellant would be injured

thereby. While the Board of Review may not delete

evidence from the record favorable to the alien, yet there

seems no good reason why the board may not disregard

testimony detrimental to the alien when it api>ears such

testimony was improperly incorporated in the record by

the examining inspector. In this connection we refer to

the case of Caranica v. Naglc, decided by the Circuit Court

of Appeals in this the 9th Circuit on January 9, 1928,

and reported in 23 Fed. (2nd) 545. In that case the

appellant's counsel did not cross-examine certain witnesses.

Of its own motion the Board of Review postponed fur-

ther hearing in the matter until the witnesses could be

presented for cross-examination. On a subsequent hear-

ing it was shown that the witnesses could not be found.

Owing to the fact that the appellant had not been able

to cross-examine the witnesses in question, the Board of

Review in its recommendation said:

"These persons were not presented for the purpose

of cross-examination, and objection of counsel was
therefore well taken, and the statements have not

been considered."

By its decision the court held that the hearing was not

unfair in view of the fact that the Board of Review on

its own recommendation had not considered the testimonv
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previously given which was adverse to the alien's interest.

This decision recognizes the right of the Board of Review

to disregard testimony and evidence in certain instances,

and appellee respectfully submits that the action of the

board in the case at bar was in line with the principle

enumerated in Caranica v. Nagle, and should not be con-

sidered justification for appellant's release under the writ.

Conclusion.

For the reasons above set forth appellee believes

:

1. That there is sufficient evidence in the record to

justify the deportation.

2. That the appellant was accorded a fair hearing.

Respectfully submitted,

Samuel W. McNabb,

United States Attorney.

P. V. Davis,

Assistant United States Attorney.

Harry B. Blee,

Immigration Service, on Brief.
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Zusman Fierstein,
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Joseph A. Conaty, Acting District Di-

rector of the Immigration Service

of the United States Department of

Labor, in and for the Los Angeles,
California, District,

Appellee.

APPELLEE'S PETITION FOR REHEARING.

And now comes Joseph A. Conaty, Acting District

Director of the Immigration Service of the United States

Department of Labor in and for the Los Angeles, Cali-

fornia, District, appellee herein, and respectfully petitions

this court for a rehearing of the above cause and that

upon a reconsideration of the law and the facts involved

in this matter, this court modify its decision and direc-

tions to the trial court and make the same more specific

by ordering and directing that the issues involved herein

be tried de novo by the Secretary of Labor and his assist-
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ants as provided and suggested in the case of Tod v.

Waldman, 266 U. S. 113, 120, 69 L. Ed. 195, 45 S. C.

85 (on rehearing: 266 U. S. 574, 45 L. Ed. 193), on the

following grounds:

The judgment of the court in the instant case is that

the same be "Reversed, with directions to try the issues

de novo as suggested in Chin Wow v. United States, 208

Fed. 131; Whitfield v. Ranges, 222 Fed. 745; Svarney

V. United States, 7 Fed. (2d) 515; Mouratis v. Nagle, 24

Fed. (2d) 799; In re Chan Foo Lin, 243 Fed. 137; Ungar

v. Seaman, 4 Fed. (2d) 81 ; Ng Fung Ho, 259 U. S. 276."

We have examined the above citations with considerable

care and we believe that they involve in some instances

facts and circumstances quite different from those in this

case, and in our opinion the decision of this court should

be amplified and made more definite and specific so as to

show whether it is the judgment of this court that the

merits of the case be tried de novo by the District Court

or by the Department of Labor, Immigration Service.

The cases cited by this court as authority for its conclu-

sion do not seem to make it clear as to what proceedings

should be taken in the District Court.

The case of Chin Yow v. United States, 208 U. S. 13

(erroneously printed in the opinion as 208 Fed. 13),

related to a Chinese person, claiming to be a citizen of

the United States. The Supreme Court stated that

"The courts must deal with the matter somehow and
there seems to be no way so convenient as a trial of

the merits before the judge. If the petitioner proves

his citizenship a longer restraint would be illegal.

If he fails, the order of deportation would remain
in force."



As we understand it, the effect of the Chin Yow and

the Ng Fung Ho v. White (259 U. S. 276, 285) cases

is that one presenting a substantial claim of being a citi-

zen of the United States is entitled to a judicial deter-

mination of that question, for the reason that the juris-

diction of the Immigration Department is limited to aliens

and therefore the question of citizenship is a jurisdic-

tional question. In the Ng Fung Ho case, the Supreme

Court reversed the judgment of the Circuit Court of

Appeals of the Ninth Circuit and remanded the cause to

the District Court for trial in that court on the question

of citizenship and for further proceedings in conformity

with the opinion of the Supreme Court as therein ex-

pressed.

The case of Whitfield v. Hanges, 222 Fed. 745, de-

cided by the Eighth Circuit, involved certain citizens of

Greece who were ordered deported. The District Court

ordered in the habeas corpus proceeding that the aliens

be discharged without prejudice to the right of the Bureau

of Immigration to proceed against them in a lawful man-

ner to prove, if it could do so, the grounds alleged in the

warrant of arrest. The Circuit Court held that

''The practice approved by the Supreme Court and

generally prevailing, however, seems to be that the

court which takes jurisdiction and custody of the

alien under the writ of habeas corpus and finds that

his hearing has been unfair retains custody and juris-

diction of him and of the case, and tries on the merits

de novo on evidence introduced before that court the

question whether or not the alien is guilty of the

charges made against him in the warrant of arrest

before making his discharge absolute."
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The case of Svarney v. U. S., 7 Fed. (2d) 515, involved

a Greek subject, and, in passing upon the case, the Circuit

Court of Appeals of the Eighth Circuit stated, after an

analysis of the evidence, that their conclusion was that

there was no substantial evidence in the record to support

the findings in the warrant for deportation and reversed

the judgment of the District Court

''with directions to try on the merits de novo in the

District Court, on evidence there to be produced, the

question whether or not the alien is guilty of the

charges made against him in the warrant of arrest

in accordance with the practice outlined in Whitfield

V. Ranges, 222 Fed. 745."

Mouratis v. Nagle, 24 Fed. (2d) 799, also involved an

alien of the Greek race, and this court reversed the Dis-

trict Court with directions to try the issues de novo as

suggested in the Chin Yow, Hanges and Svarney cases,

supra.

The case of Chan Foo Lin, 243 Fed. 137, decided by

the Sixth Circuit, involved a Chinese person who claimed

to be a citizen of the United States, and the cause was

remanded to the court below with directions to so modify

the order from which the appeal was taken as to retain

jurisdiction and custody of the petitioner subject to bail

and to hear and determine the case on its merits de novo,

the court further stating that it was more content to

adopt this course since a question of citizenship is in-

volved, citing the Chin Yow case and the case of U. S. v.

Petkos, 214 Fed. 978, and Ex parte Chin Loy (D. C),

223 Fed. 833.

Ungar v. Seaman, 4 Fed. (2d) 81, decided by the

Eighth Circuit, held that the cases there involved must



be remanded to the lower court to hear de novo and deter-

mine the same on their merits, citing the Whitfield and

Chan Foo Lin cases.

In the Chan Foo Lin case, supra, the court cited the

case of United States v. Petkos, 214 Fed. 978, but the

court in the Petkos case held that the court had power to

make its order of discharge in habeas corpus proceedings

''conditional, and to be effective only in case those

officers (referring to the immigration officers) should

fail to give the alien a fair hearing on lawful evi-

dence required by the Immigration Act within a rea-

sonable time. We think this course should have been

adopted as and when best calculated to secure proper

administration of the legislative provisions applicable."

It seems, therefore, that under the Petkos case, the bet-

ter way of disposing of the matter is to remand the case

to the District Court with directions to that court to

modify its order already entered so as to make the deci-

sion in the habeas corpus proceedings conditional to the

effect that in case the immigration officers shall fail within

a reasonable time to give the petitioner a full and fair

hearing, then and in that event, the petitioner shall be

discharged.

This court in the case of White v. Wong Qiien Luck,

243 Fed. 547, in dealing with a Chinese person born in

China but claiming to be the son of a native of the United

States, held that the lower court in ordering the uncon-

ditional release of the applicant went further than it should

have and that the order of discharge should not have been

final but conditional, to be effective only in case the immi-

gration authorities should fail to give applicant the fair
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hearing required by law "within a reasonable period, say

thirty days hereafter," citing the Petkos case.

Although the last referred to case was decided about

seven years before the Tod. case was decided by the Su-

preme Court, the procedure adopted was practically the

same as that ordered in the Tod case, and we feel that

the same procedure should be adopted here and that the

decision of this court should be so modified or amplified

as to follow that procedure.

In the Tod v. Waldman case, the Supreme Court in

discussing this subject (266 U. S. 119), through Chief

Justice Taft said:

"Counsel for the Government urge that under three

decisions of this court, Chin Yow v. United States,

208 U. S. 8, 13; Kwock Jan Fat v. White, 253 U. S.

454, and Ng Fung Ho v. White, 259 U. S. 276, the

question with respect to which the petitioners have
not been given a fair hearing should now be remanded
to the District Court for its decision. Without say-

ing that the circumstances might not arise which
would justify such a variation in the order from that

which we now direct, we do not think that the course

taken in the cases cited should guide us here. In

those cases the single question was whether the peti-

tioner was a citizen of the United States before he

sought admission, a question of frequent judicial

inquiry. Here the questions are technical ones in-

volving the educational qualifications of an immi-
grant in a language foreign to ours, and the medical
inquiry as to efifect of a physical defect on the prob-

ability of a child's being able to earn a living or of

becoming a public charge. The court is not as well

qualified in such cases to consider and decide the

issues as the immigration authorities. The statute

intends that such questions shall be considered and
determined by the immigration authorities. It would
seem better to remand the relators to the hearing of

1



the appeal, by the Secretary and his assistants, who
have constant practice and are better advised in de-

ciding such questions."

None of the cases cited by this court in support of its

decision herein make any reference to the opinion of the

Supreme Court in the Tod case which was decided on

November 17th, 1924, although three of them were de-

cided subsequently thereto: the Svarney case having been

decided less than nine months subsequently to the Tod

case; the Mouratis case having been decided by this cir-

cuit a little more than three years subsequently to the Tod

case, and the Ungar case having been decided one month

subsequently to the Tod case.

We do not understand why the Tod case was not con-

sidered or referred to in the said cases decided after the

decision of the Supreme Court in that case, but it might

be that the court's attention was not directed thereto or

it was thought that the opinion in the Tod case had no

application to the facts in the other cases. In this con-

nection, however, we wish to say that while there appears

to be no conflict between the decision of the Supreme

Court in the Tod case and that of the same court in the

Chin Yow and the Ng Fung Ho cases, the Supreme Court

states in the Tod case that it does not think that the

course taken in the Chin Yow, Kwock Jan Fat and Ng
Fung Ho cases should guide the court in the Tod case

and construes the decisions in those cases as involving

the single question of whether the petitioners therein were

citizens of the United States before they sought admission.

The question of citizenship, however, is not involved

in the instant case, and we respectfully submit that, ac-
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cording to our understanding of the opinion of the Su-

preme Court in the Tod case, the proper course to pursue

is that outlined therein rather than that outHned in the

cases cited by this court in its opinion in the case at bar.

In the Tod case, the Supreme Court cites the case of

Mahler v. Ehy, 264 U. S. 32, 46, in which latter case the

court held that the warrant of deportation lacked the find-

ing required by the statute and reversed the judgment of

the District Court,

"with directions not to discharge the petitioners until

the Secretary of Labor shall have reasonable time

in which to correct and perfect his finding on the

evidence produced at the original hearing, if he finds

it adequate, or to initiate another proceeding against

them."

The opinions in both the Mahler and Tod cases were

written by Chief Justice Taft and we wish to adopt the

language of that great jurist in the Tod case wherein it is

said:

"The court is not as well qualified in such cases to

consider and decide the issues as the immigration

authorities. The statute intends that such questions

shall be considered and determined by the immigra-

tion authorities. It would seem better to remand the

relators to the hearing of the appeal by the Secretary

and his assistants who have constant practice and

are better advised in deciding such questions."

Adapting and applying the last above quoted words of

Chief Justice Taft to the law and facts involved herein,

we take the liberty to suggest to this court and request

that this case be remanded with directions that the issues

involved be tried de novo and determined by the Depart-
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ment of Labor, Immigration Service, rather than by the

District Court.

See also:

Camaydo v. Tillinghast, 29 Fed. (2d) 527, 529

(1st Circuit)
;

U. S. V. Husband, 6 Fed. (2d) 957 (2nd Circuit).

In the last cited case, the court said:

'The lower court was entitled and required to pass

upon the legality of what the Executive Department

had done, and that was also the limit of its duty.

It was error to hold what was a hearing on new evi-

dence as to certain of the facts."

In Bieloscycka's Case, 3 Fed. (2d) 551 (2nd Circuit),

in dealing with a situation somewhat similar to the one

shown herein, the court said:

"In other words, the District Court, instead of

ascertaining what the Department of Labor had done,

and declaring whether or not by so doing the depart-

ment had exceeded its jurisdiction, held substantially

the same kind of a hearing that ought to have been

had, and which in point of fact had been held, by the

board of special inquiry. This practice is strongly

disapproved. It is substantially a usurpation by the

courts of those duties of investigation and fact ascer-

tainment which the statute imposes on the Depart-

ment of Labor. The court below had no right to

conduct what was substantially an original investiga-

tion ; its function was to investigate what the Depart-

ment of Labor produced as the result of its own
investigation."

Our request that the instant case be remanded with

directions that a full and fair hearing be had before the

Department of Immigration is, we believe, wholly in
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accord with the decision of the Second Circuit in the case

of United States v. Day, 20 Fed. (2d) 302, wherein it

was said

:

"The detention was therefore unlawful, and the

writ should have been allowed. However, this does

not involve the release of the relator. The proper

procedure is to remit him to the custody of the Com-
missioner, who should then give him a hearing before

a duly detailed immigration inspector. Tod v. Wald-

man, 266 U. S. 113, 45 S. Ct. 85, 69 L. Ed. 195."

Respectfully submitted,

Samuel W. McNabb,
United States Attorney.

P. V. Davis,

Assistant United States Attorney.

Harry B. Blee,

U. S. Immigration Service

On the Petition.
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NAMES AND ADDRESSES OF COUNSEL.

Messrs. LONG & HAMMER, Attorneys for Appel-

lant,

660 Central Bldg., Seattle, Washington.

Messrs. ANTHONY SAVAGE and TOM Be-

WOLFE, Attorneys for Appellee,

310 Federal Building, Seattle, Washington.

[i»]

United States District Court, Western District of

Washington, Northern Division.

No. 20,083.

JOSEPH HAYDEN,
Plaintiff,

vs.

UNITED STATES OF AMERICA,
Defendant.

COMPLAINT.

The plaintiff complains of the defendant and for

his cause of action alleges:

I.

That the plaintiff is a resident of the above-named

judicial district of the United States, to wit, the

Western District of Washington, Northern Division.

* Page-number appearing at the foot of page of original certified
Transcript of Record.
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II.

That on or about the 19th day of September, 1917,

plaintiff was inducted into the military service of

the United States of America at Seattle, Washing-

ton, and served in Company "H" of the 361st In-

fantry, and in Company " C " of the 58th Infantry,

and was honorably discharged from the army at

Camp Lewis, Washington, on or about the 6th day

of June, 1919. That on or about the 3d day of

December, 1917, he applied for and was issued a

policy of war risk insurance in the sum of $10,-

000.00, said certificate being numbered 959377, and

that thereafter there was deducted from his monthly

pay the premium for said insurance. By the tenns

of said certificate, the defendant agreed to pay the

plaintiff the sum of $57.50 per month in the event

of suffering total and permanent disability. [2]

Plaintiff paid the premiums on said insurance until

August 2, 1919.

III.

That while plaintiff was in the said military ser-

vice, and while the said insurance was in full force

and effect, plaintiff became totally and perma-

nently disabled from following any substantially

gainful occupation on account of injuries received

in line of duty; that on or about the 20th day of

July, 1918, he was gassed; that on or about the 5th

day of October, 1918, he was wounded by a high

explosive shell; that at all times since said dates

plaintiff has suffered on account of the aforesaid

injuries and disabilities. Plaintiff has been in-

formed and believes, and therefore alleges as true
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that the aforesaid injuries and disabilities are per-

manent in their nature, and that he will never re-

cover therefrom. That by reason of the foregoing,

plaintiff became totally and permanently disabled

from following any substantially gainful occupa-

tion and has been informed and believes, and there-

fore alleges as true that he will always be so dis-

abled, and will never again be able to follow

any substantially gainful occupation. By reason

whereof, plaintiff became entitled to receive from

the defendant the sum of $57.50 per month from

and after October 5, 1918.

lY.

That plaintiff has made due proof of said disa-

bilities and demanded the aforesaid payments, but

that the defendant has disagreed with him as to his

claim and disabilities, and has refused to pay the

same, or any part thereof.

WHEREFOEE, plaintiff prays judgment against

the defendant [3] in the sum of $57.50 per month,

commencing from the 5th day of October, 1918,

until the date of rendition of verdict in this case,

together with his costs and disbursements herein.

PAUL, LONG & CARLSON,
Attorneys for Plaintiff.

Office and Postoffice Address:

660 Central Building,

Seattle, Washington. [4]
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State of Washington,

County of King,—ss.

Joseph Hayden, being first duly sworn, on oath

deposes and says: That he is the plaintiff in the

above-entitled action, that he has read the fore-

going complaint, knows the contents thereof and

believes the same to be true.

JOSEPH HAYDEN.

Subscribed and sworn to before me this 6th day

of May, 1929.

WM. Q. LONG,

Notary Public in and for the State of Washington,

Residing at Seattle.

[Endorsed] : Filed May 7, 1929. [5]

[Title of Court and Cause.]

ANSWER.

Comes now the defendant in the above-entitled

matter, by Anthony Savage, United States Attorney

for the Western District of Washington, and Jef-

frey Heiman, Assistant United States Attorney

for said District, and Lester E. Pope, Regional

Attorney for the United States Veterans' Bureau,

and for answer to the bill of complaint of plain-

tiff herein admits, denies and alleges as follows,

to wit:
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I.

For answer to paragraph I of plaintiff's com-

plaint, defendant has not sufficient knowledge or

information upon which to form a belief as to the

truth or falsity of the allegations therein contained,

and, therefore, denies the same.

II.

For answer to paragraph II of plaintiff's com-

plaint, defendant admits that on September 19,

1917, the plaintiff entered the military service of

the United States and that he was honorably dis-

charged therefrom on June 6, 1919. It is further

admitted that on December 3, 1917, the plaintiff

applied for and was granted war risk insurance in

the amount of Ten Thousand ($10,000.00) Dollars,

but denies each, every and singular the remaining

allegations [6] in said paragraph contained.

III.

For answer to paragraph III of plaintiff's com-

plaint, defendant denies each, every and singular

the allegations therein contained.

IV.

For answer to paragraph IV of plaintiff's com-

plaint, defendant admits that a disagreement exists

between plaintiff and defendant, but denies each,

every and singular the remaining allegations in said

paragraph contained.

For a further answer and by way of a First

Affirmative Defense, defendant doth allege:
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I.

That on September 19, 1917, plaintiff enlisted

in the United States Army and was honorably dis-

charged therefrom on June 6, 1919; that on De-

cember 3, 1917, he applied for and was granted

War Risk Insurance in the amount of Ten Thou-

sand ($10,000.00) Dollars payable in monthly in-

stalhnents of $57.50 each in the event of his death

or permanent and total disability occurring while

the contract was in force and effect ; that premiums

were paid on this insurance contract, which is the

insurance contract sued upon, to include the month

of June, 1919, and that said insurance contract

lapsed for the nonpayment of the premium due

July 1, 1919, and was not in force and effect there-

after.

WHEREFORE, having fully answered the com-

plaint of the plaintiff herein, defendant prays that

the same be dismissed with prejudice, and that the

defendant may go hence [7] with its costs and

disbursements herein to be taxed according to law.

ANTHONY SAVAGE,
United States Attorney.

JEFFREY HEIMAN,
Assistant United States Attorney.

LESTER E. POPE,
Regional Attorney, U. S. Veterans' Bureau.

United States of America,

Western District of Washington,

Northern Division,—ss.

Jeffrey Heiman, being first duly sworn, on oath
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deposes and says: That he is Assistant United

States Attorney for the Western District of Wash-

ington, Northern Division, and as such makes this

affidavit on behalf of the defendant herein; that

he has read the foregoing Answer and First Affirma-

tive Defense, knows the contents thereof, and be-

lieves the same to be true.

JEFFREY HEIMAN.

Subscribed and sworn to before me this 3d day

of August, 1929.

[Seal] T. W. EGGER,
Deputy Clerk, U. S. District Court, Western Dis-

trict of Washington.

Received a copy of the within answer this 2 day

of Aug., 1929.

S. F. CHADWICK,
Attorney for Plaintiff.

[Endorsed] : Filed Aug. 3, 1929. [8]

[Title of Court and Cause.]

REPLY.

Comes now the plaintiff and replying to the fur-

ther answer and first affirmative defense of the de-

fendant, denies that said insurance contract lapsed

for nonpayment of premium as alleged, or at all,

and denies that the said contract was not in force

or effect at the time alleged, or at all, and further

denies each and every allegation in said affirmative
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defense contained, except and only as to such al-

legations as may be specifically admitted in plain-

tiff's complaint herein.

PAUL, LONG & CARLSON,
Attorneys for Plaintiff. [9]

State of Washington,

County of King,—ss.

Joseph Hayden, being first duly sworn, on oath

deposes and says: That he is the plaintiff in the

within entitled action ; that he has read the fore-

going reply, knows the contents thereof and believes

the same to be true.

JOSEPH HAYDEN.

Subscribed and sworn to before me this 8th day

of August, 1929.

WM. G. LONG,

Notary Public in and for the State of Washington,

Residing at Seattle.

Received a copy of the within Reply this 9 day

of Aug., 1929.

ANTHONY SAVAGE,
Attorney for Deft.

[Endorsed] : Filed Aug. 9, 1929. [10]
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[Title of Court and Cause.]

NOTICE OF PRESENTATION OF JUDG-
MENT.

To Joseph Hayden, Plaintiff, and to Paul, Long &

Carlson, Attorneys for Plaintiff:

You, and each of you, will please take notice that

judgment in the above-entitled case, copy of which

is hereto attached, will be presented to the above-

entitled court for signature on Monday, the 18th

'day of November, 1929, at which time you may be

present if you so desire.

Dated this 13th day of November, 1929.

ANTHONY SAVAGE,
United States Attorney,

TOM DeWOLFE,
Assistant United States Attorney.

LESTER E. POPE,

Regional Attorney, United States Veterans' Bu-

reau.

Received a copy of the within notice this 13 day

of Nov., 1929.

PAUL, LONG & CARLSON,
Attorneys for Pltff.

[Endorsed] : Nov. 18, 1929. [11]
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United States District Court, Western District of

Washington, Northern Division.

No. 20,083.

JOSEPH HAYDEN,
Plaintiff,

vs.

UNITED STATES OF AMERICA,
Defendant.

JUDGMENT.

This matter having come duly and regularly before

the above-entitled court on October 17th, 1929, for

trial, the jury having been impaneled and the plain-

tiff having been represented by Paul, Long & Carl-

son, and the defendant having been represented by

Anthony Savage, United States Attorney, Tom De-

Wolfe, Assistant United States Attorney for the

Western District of Washington, and Lester E.

Pope, Regional Attorney for the United States Vet-

erans' Bureau, and the plaintiff having adduced its

evidence, and the plaintiff having rested, and the

defendant having moved for a nonsuit on the

grounds that the pleadings failed to make a prima

facie case, evidence legally insufficient to sustain a

verdict, and the defendant's motion having been

granted, and the Court being advised in the prem-

ises,

—

NOW, THEREFORE, IT IS HEREBY OR-

DERED, ADJUDGED AND DECREED that the
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above-entitled action, be, and the same is, hereby

dismissed without prejudice, and that the defendant

do have and recover of and from the plaintiff herein

its costs and disbursements to be taxed according

to law.

Done in open court this 18 day of November, 1929.

BOURQUIN,
United States District Judge. [12]

Received a copy of the within judgment this 13

day of Nov., 1929.

PAUL, LONG & CARLSON,
Attorneys for Plaintiff.

[Endorsed]: Filed Nov. 18, 1929. [13]

[Title of Court and Cause.]

STIPULATION EXTENDING TIME TO AND
INCLUDING JANUARY 16:, 1930, FOR
LODGING PROPOSED BILL OF EXCEP-
TIONS AND EXTENDING TERM OF
COURT.

IT IS HEREBY STIPULATED by and between

the parties in the above-entitled action, through

their respective attorneys, that the plaintiff herein

may have up to and including the 16th day of Janu-

ary, 1930, within which to lodge his proposed bill

of exceptions in the above-entitled matter, and

IT IS FURTHER STIPULATED that the pres-

ent term of court may be deemed to be extended for
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that purpose, and for all purposes connected with

appeal in the above-entitled cause, and

IT IS FURTHER STIPULATED that the time

for preparing, certifying and filing the record on

appeal with the Circuit Court of Appeals be ex-

tended for a period of thirty (30) days from the

date the bill of exceptions is allowed.

Dated at Seattle, Washington, this 25 day of Oc-

tober, 1929.

PAUL, LONG & CARLSON,
Attorneys for Plaintiff.

ANTHONY SAVAGE,
United States Attorney.

TOM DeWOLFE,
Assistant United States Attorney.

LESTER E. POPE,
Regional Attorney, United States Veterans' Bureau.

[Endorsed] : Filed Oct. 25, 1929. [14]

[Title of Court and Cause.]

ORDER EXTENDING TIME TO AND INCLUD-
ING JANUARY 16, 1930, FOR LODGING
BILL OF EXCEPTIONS AND EXTEND-
ING TERM OF COURT.

This matter having come on duly and regularly

before the above-entitled court for hearing upon the

application of the plaintiff herein for an order ex-

tending the time within which to lodge his proposed

bill of exceptions herein, and it appearing to the
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Court that both parties in the above-entitled action,

through their respective attorneys, have stipulated

that the plaintiff herein may have up to and includ-

ing the first day of Dec, 1929, in which to lodge his

proposed bill of exceptions in the above-entitled

matter, and that the present term of court may be

deemed extended for that purpose, and for all pur-

poses connected with appeal in the above-entitled

cause, and further that the time for preparing, certi-

fying and filing the record on appeal with the Circuit

Court of Appeals be extended for a period of thirty

(30) days from the date the bill of exceptions is al-

lowed, provided immediately brought on for settle-

ment.

IT IS HEREBY ORDERED, that the plaintiff

in the above-entitled action may have up to and

including the 16th day of January, 1930, in which

to lodge his proposed bill of exceptions in the above-

entitled matter, and that the present term of court

may be deemed extended for that purpose, and for

all purposes connected with appeal in the above-

entitled cause, and that the time for preparing,

certifying and filing the record on appeal with the

Circuit Court of Appeals be extended [15] for a

period of thirty (30) days from the date the bill

of exceptions is allowed as aforesaid.

This 25th day of October, 1929.

BOURQUIN,
Judge.

Presented by

ARVILLE H. MILLS.
[Endorsed] : Filed Oct. 25, 1929. [16]
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[Title of Court and Cause.]

PLAINTIFF'S PROPOSED BILL OF
EXCEPTIONS.

BE IT REMEMBERED that on the 17th day

of October, 1929, at the hour of 3:00 o'clock P. M.

the above-entitled and numbered cause came on

regularly for trial before the Honorable George M.

Bourquin, one of the Judges of the United States

District Court, sitting in the above-entitled court at

Seattle, in the Western District of Washington.

Wm. G. Long, appearing as counsel for the plain-

tiff, and Anthony Savage, United States Attorney,

Tom DeWolfe, Assistant United States Attorney,

and Lester Pope, Regional Attorney for the United

States Veterans' Bureau, representing the defend-

ant.

WHEREUPON the following proceedings were

had:

A jury was duly empaneled and sworn to try this

case, and Wm. G. Long made an opening statement

to the jury. The defendant reserved its opening

statement. [17]
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TESTIMONY OF DR. STEWART V, R.

HOOKER, FOR PLAINTIFF.

Doctor STEWART V. R. HOOKER, a witness

called on behalf of the plaintiff, being duly sworn,

testified on

Direct Examination.

My name is Stewart R. V. Hooker. My occupa-

tion is physician and surgeon in Seattle. I have

practiced here almost twenty-four years. I am
licensed to practice in the State of Washington. I

graduated from Harvard. Boston Medical School.

Was interne for a year; resident surgeon at the

relief station for Boston a year and a half, and

since then practicing in this state. I made a thor-

ough examination of the plaintiff in the last few

days. I found him suffering from transverse myeli-

tis, which means a lesion of the spinal cord, which

more or less paralyzes some muscles and some sen-

sations below the point of lesion. This piece of

shell entered the back about the level of the second

lumbar vertebra, and evidently destroyed more or

less of the nerve tissues. He is unable to walk

well. He drags his left foot. There is an area

of hypersensitiveness above the lesion, as we usually

find m these cases. There is the typical sensation

that we find in these cases,—something pulling,

—

there is a loss of sensation to pin pricks, which is

practically total in the right thigh, and a loss of

ability to distinguish between heat and cold in the

entire right leg and thigh. The left leg can per-
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(Testimony of Dr. Stewart V. R. Hooker.)

ceive these different sensations between heat and

cold very much better, but in the left leg there is

more disability. In the left leg the muscles are

more paralyzed. There is the loss of ability to use

the left leg. The reflexes, known as knee jerks,

are a little increased on both sides. The left is

much more increased than the right. The knees,

feet, the plantar reflexes, which we get by stroking

the sole of the foot, is increased, and there is the

Babinsky reaction, which means that the big toe

turns up instead of down while the sole is stroked.

There is an inch and a quarter difference in the size

of the [18] thighs, the left one being smaller

than the right. This is because of the paralysis

of the muscles of the left leg. There is lack of tone

in the muscles,—they have wasted away to a certain

extent, while there is still some use of it. The

front of the abdomen has a horseshoe shaped scar,

which is sensitive because of the nerve in the scar,,

which was made at the time the shell was extracted.

In examining his urine, I find he has some inflam-

mation of the bladder. I had his blood tested for

syphilis, and found that absolutely negative. There

is no syphilis in the case. I had some X-rays

taken, which I have brought with me, which show

an injury to the third Imnbar vertebra, which was

caused undoubtedly by trauma.

Whereupon, Plaintiff's Exhibit 1, an X-ray, was

admitted in evidence.

WITNESS.—(Continuing.) This is an X-ray of

the spine (indicating) showing part of the dorsal
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(Testimony of Dr. Stewart V. R. Hooker.)

spine, the whole of the lumbar spine, and part of

the pelvis. We see here in the third lumbar spine

that there has been a fissure,—a fracture,—right

through there so that this part of the transverse

process was loosened. Then we see a little piece

here which is not normal, as you notice,—the area

on the top of the vertebra is not smooth. Here we

have another small piece which was probably broken

off at the time of the entry of the shell. You will

notice that this transverse spine here is nicely

rounded, and has no evidence here of having been

broken, and that the entrance of this piece of shell

was opposite the second lumbar vertebra here.

Therefore, it must have been going downward and

inward when it hit, and the injury was to this

transverse process. There must have been a tearing

of the nerves and a considerable hemorrhage in

there. When that sort of thing hit his spine there

was more or less of an explosive effect inside of the

spinal canal, and hemorrhage, with pressure on

that spine, caused great damage to the spinal cord.

[19]

The skin is very sensitive to the touch to any

little irritation above the point of injury, and that

is practically always present in injuries to the

spinal cord. The condition that I found in this

man is a constant source of irritation, and makes

the person nervous, and his nerves are unstable.

There is bound to be pain. In an inner lesion like

that there is scar formation which must press on

nerves, and the pressure must cause pain. There
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(Testimony of Dr. Stewart V. R. Hooker.)

might be pain in any part of the body to which those

nerves radiate. It would be practically impossible

for him to concentrate or study. It would be im-

possible for him to engage in physical exertion,;

because he cannot use his legs sufficiently to do

anything requiring it. If he used his arms or any

part of his body, he would gradually go downward.

He would not last any time. One or two days

would probably be his limit on any steady occupa-

tion. In my opinion, the same result would follow

in occupations involving mental effort. In my opin-

ion he will never be well.

The witness, STEWART V. R. HOOKER, tes-

tified further as follows on

Cross-examination.

I am speaking now of the condition I found at

the time of my examination. I saw him first this

month on the 8th of October, this year. I never saw

him before that time. Most of his trouble is due

to this transverse myelitis. Transverse myelitis

is a lesion of the spinal cord. I found nothing else

than this transverse myelitis which would keep him

from following many types of gainful occupations.

I found the transverse myelitis is practically his

only disability.
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(Testimony of Dr. Stewart V. R. Hooker.)

The witness, STEWART V. R. HOOKER, tes-

tified further as follows on

Redirect Examination.

In my opinion, the cause of the transverse myeli-

tis was [20] due to the fact that he had been hit

with this shell. Taking the examination of the

patient into consideration and the X-rays, it must

have been due to trauma.

TESTIMONY OE O. G. FAIRBURN, FOR
PLAINTIFF.

O. G. FAIRBURN, a witness caUed on behalf of

the plaintiff, being first duly sworn, testified as fol-

lows on

Direct Examination.

My name is O. G. Fairburn. I am Regional

Manager of the United States Veterans' Bureau,

Seattle, Washington. I have brought with me the

files and records of the United States Veterans'

Bureau concerning the plaintiff's case. I have with

me the ratings of the Veterans' Bureau, which they

have made for his disability since the time of dis-

charge. They are as follows: Temporary partial

twenty per cent from the date of separation from

active service to April 28, 1921. Temporary par-

tial ten per cent from April 28, 1921, to January

6, 1922. Total temporary from January 6, 1922,

to January 30, 1922. Temporary partial ten per

cent from January 30, 1922, to June 16, 1922. Per-
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(Testimony of Dr. Stewart V. R. Hooker.)

manent total from June, 1922, to date. These rat-

ings of disability are on account of the transverse

myelitis. They are on account of the gunshot

wound and the transverse myelitis, and made as a

result of examination of the doctors of the Veterans'

Bureau.

The witness, O. G. FAIRBURN, testified further

as follows on

Cross-examination.

The first examination of this man was under date

of August 22, 1919, by Dr. A. W. Sibert. There is

one before that, I believe, by Dr. A. W. Sibert.

The diagnosis which was given was high explosive

shell wound. I find no diagnosis of transverse

myelitis at that time. The first rating of twenty

per cent was made on that condition. The next

examination was made on [21] August 29, 1919,

signed by the surgeon of the United States Public

Health Service. Diagnosis was wound of back.

Gunshot. Healed. There was no diagnosis of

transverse myelitis made at that time. There was

no diagnosis of any nerve disability made either

by the examination of August 22d, 1919, or August

29, 1919. The gunshot wound was the only thing

found on this examination in the diagnosis. The

next examination was made June 14, 1920, by Dr.

Paul I. Carter. His diagnosis was wound at back

healed. Pes planus,—flat feet. No diagnosis of

transverse myelitis or of any nerve disability was

made on that examination. The next examination
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(Testimony of 0. G. Fairburn.)

was made April 28, 1921. The diagnosis was pleu-

ritic adhesions
;
pes planus bilateral ; wound in back

;

cicatrix of skin; abdominal wall. No transverse

myelitis or any nerve disability was found on that

examination.

Mr. LONG.—If the Court please, I object to the

form of the question. I have no objection to having

him ask what the report shows.

The COURT.—Any nerve affection or nerve ail-

ment '^ What does the report show?

A. The examination report does not show a diag-

nosis of any nerve ailment or nerve involvement.

The next examination was made June 14, 1921.

A chest examination was made May 3, 1921. June

14 was the next general examination made under the

direction of the United States Veterans' Bureau.

The diagnosis upon that examination was pleuritic

adhesions; pes planus second degree; wound of

back ; cicatrix of skin. Cicatrix of skin means scar.

The report does not show any transverse myelitis;

nor any nervous condition or ailment or disease.

The witness, O. G. FAIRBURN, testified further

as follows on

Redirect Examination. [22]

The total permanent rating apparently appears

to have been based on the examination of June 27,

1922. The diagnosis shows transverse myelitis;

pes planus; gunshot wound on back and abdominal

wall healed, also wound contused; sacral plexus
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(Testimony of O. G. Fairburn.)

anterior crucial right side, also paralysis traumatic,

nerves, sacral plexus right side, also tuberculosis

chronic arrested; also myelitis transverse.

The witness, O. O. FAIRBURN, further testi-

fied as follows on

Cross-examination.

As far as the records of the Government show,

the first diagnosis of transverse myelitis was made

on the examination of June 27, 1922. That exami-

nation was made by Dr. Calhoun, who is now dead.

The history of the development of the disability

shown on the report is as follows: ''Following gun-

shot wound October, 1918, lower limbs entirely

paralyzed. Gradually got better until a year ago,

since which time condition has been stationary until

a month ago. At that time began to notice present

sjrmptoms and they seem to be gradually growing

worse." That report was made June 27, 1922.

TESTIMONY OF JOSEPH HAYDEN, FOR
PLAINTIFF.

JOSEPH HAYDEN, a witness called on behalf

of the plaintiff, being first duly sworn, testified as

follows on

Direct Examination.

My name is Joseph Hayden. I am the plaintiff

in this case. I am thirty-nine years of age. I

never finished the eighth grade. I live at 717-llth
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(Testimony of Joseph Hayden.)
Avenue, Seattle, and have resided in Seattle between

twenty-five and twenty-eight years. I was in the

army on October 5, 1918, in France, with the Fourth

Division. On that date I was struck by a piece of

high explosive shell and wounded ; lay there one day

and was picked the next morning and taken to the

hospital and operated on. I [23] was put in a

casual division and sent back to the States, and then

to New York, and from there to Camp Lewis, and

stayed there at Camp Lewis from March 19 until

June 6. I was in the hospital all the time from

October, 1918, until the date of discharge. When
I came home I did not go to work. I was weak;

I had slight pains in the leg and back that gradu-

ally disappeared. In a short time they called me
to the Veterans' Bureau, and gave me an examina-

tion. In six months' time I got a report from
Washington, D. C, saying that from date of dis-

charge I would receive total disability. I received

Plaintiff's Exhibit 2, marked for identification,

from the Treasury Department, Bureau of War
Risk Insurance.

Mr. LONG.—We will offer that in evidence, your

Honor.

Mr. POPE.—I object to that as incompetent, ir-

relevant, and immaterial, not properly identified.

It is merely a letter, which the Court held was not

admissible in the Tracy case.

Mr. LONG.—Note the typewriting on the second

paragraph.
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(Testimony of Joseph Hayden.)

The COURT.—It is simply a letter advising him

of a certain amount.

Mr. LONG.—It says he will draw that as long

as the disability continues.

The COURT.—No, I think not. We don't know

where the writer drew his information from.

Mr. LONG.—Exception.
I received Plaintiff's Exhibit 3, marked for iden-

tification, from Mr. Popwell, Chief of the Bureau

of Claims of the Veterans' Bureau at Seattle, Wash-

ington.

Mr. LONG.—We will offer that in evidence.

Mr. POPE.—That is objected to as incompetent,

irrelevant and immaterial, not the best evidence.

We have the records here. [24]

The COURT.—This purports to be a letter stat-

ing or reciting something the records show. The

records should be produced. If the records are

appealed to, the records must be produced. When
it comes to show what is on a record, the record

must be produced.

Mr. LONG.—Exception.
The COURT.—It will be noted.

I did not do any work at all when I got back

from the army during the year 1919. I was suffer-

ing slight pain in the legs, weakness. I was able

to walk fairly well. I have been nervous ever

since the day I got hit in France. I went into

training about the latter part of 1919 with the Gov-

ernment. They gave me training in the City Light

Substation at Lake Union. They were to teach



United States of America. 25

(Testimony of Joseph Hayden.)

me how to be a station operator, and all I did there

was to sit in an easy chair and they tried to show

me some things about switches, and all that, and

while not doing that, we were playing cards. I did

not do any work. I did not lift a pound. I did,

not do any work in any other city light plant. I

was there two or three months. They transferred

me to the Y. M. C. A. They thought maybe 1

could learn to be a wireless operator. I stayed at

that training a few months, three or four maybe.

I did no work at that time. Just attended classes.

I couldn't seem to grasp wireless telegraphy, and

they changed me to something else. They wanted

to make me a postal clerk, and sent me to Wilson's

Modern Business College in June or July, 1920. I

discontinued training there in 1921. During that

time I took the examination for a postal clerk, tried

it out for a few hours at a time, from one to three

hours in the evening. It tired me out. During the

year 1921, I worked in the postoffice in the evenings

for a short time, one to three hours. [25] That

was not regular employment. Adding up all the

hours, I would estimate that during the year 1921

I put in probably two or three months, maybe more,

maybe less. During this period sometimes I felt

quite well, and sometimes not very good. My legs

would get numb, and I would go home, and then I

would recuperate a bit. If I walked too much, I

was in more pain. I noticed that working affected

my condition. It affected the legs. They got numb
and pained me. During the Christmas rush of 1921

1
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worked three or four or five days at the postoffice.

I would stand it as long as I could, and then I would

go out and smoke a few cigarettes and try it again.

I didn't feel as good after that week's work. I

left the Wilson School in August, 1921, and stayed

home. About January, 1922, the Veterans' Bureau

called me in for an examination, and they then sent

me to Port Townsend hospital. I was there a

month under the Veterans' Bureau. From the

Port Townsend hospital, I came home. In May I

got an appointment from the postof6.ce as substitute

clerk. I went to work and I noticed the more I

worked the worse I got, so finally, I think it was

the 15th of June, was the last day I worked, and I

had a hard time putting the day in, and I went down

to the Veterans' Bureau on the 16th, and they sent

me to the Providence Hospital. I was there three

days, and completely collapsed, and they sent me to

Portland, Oregon, on the 29th of June, 1922, as

a stretcher case, and I stayed in Portland until

August 9, 1923, most of the time in bed. Just prior

to the time I went to Providence Hospital, was when

I worked for two or three weeks steadily at the

postoffice. At that time I got work as a substitute

clerk. It was two or three hours, and then the last

day I think it was eight hours. Prior to the last

day I worked, I didn't really work more than two

or three hours a day. The two weeks' work was

about $16.00, at 60^ an hour. I came home from

Portland August 9, 1923. I have not done any

[26] work at all since that time. My condition
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has been very poor. Numbness from the waist

down ; not very good use of the legs ; sort of weak

;

nervous. I could hardly walk more than two or

three blocks from home. There has not been any

time since discharge that I have been free from

pain, and there has never been any time when I

have not been nervous. There has never been a

time since discharge that I could concentrate on my
work to any degree. I did my best in attempting

to work at the postoffice.

The witness, JOSEPH HAYDEN, further testi-

fied as follows on

Cross-examination.

I went in training in 1919. First was at the

City Light Department, and stayed there for two

or three months. They did not seem to keep any

track of when I would come and go. There was no

one in charge. I was not there every day. I missed

some days. I don't think there was any week that

I didn't miss some. I cannot say that during Octo-

ber, 1919, I was there eight hours every day, with

the exception of Sundays. I don't say it is true.

Sometimes I may have stayed eight hours. I don't

know just what days I stayed away in November.

I would say that I was absent more than three days,

excepting Sundays, in November, 1919. Probably

two or three days more. I can't swear to it. I

had no work to do. They didn't give me anything

to do. They didn't ask me to do anything, except
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to learn the l)usiness. I went to the Y. M. C. A. for

a few months. It might have been from January,

1920, to May 7, 1920. I was not there practically

every day dm*ing that period. I was off lots of

times. There was no school on Saturday. I would

not say that I was there practically every school

day. I attended when I could. I missed some

days. I tried to go as much as I could. I would

not say that I was regular, substantially all the time.

I went when I could. When I could not, I stayed

at home. I [27] probably attended three or four

days a week. I do not remember being absent any

week from school. I couldn't say what days I

missed or what days I attended in 1920. I must

have been absent some days in January, 1920.

I don't remember any certain days. I don't re-

member that in February I attended every day ex-

cept three days. I wouldn't say that I was absent

more than three days. I do not remember that I

attended every school day in March, 1920. I do

not remember any absences. I don't remember that

I attended all the school days in April and May,

up to the time I quit. Lots of times I left early.

I went home in the afternoons lots of times. They

let me go home early lots of times. I didn't do

any work at the Y. M. C. A. I was going to school.

They didn't ask me to do anything. When I left

there I was sent for further training to Wilson's

Modern Business College. I think I was there from

about July 1, 1920, until about August 7, 1921. The

only thing I was studying was a little Arithmetic,

{
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Bookkeeping and Penmanship. I did not study any

English or Spelling. I did not take the full course.

I don't know what the course consisted of. I missed

quite a lot of time. I couldn't say that I attended

every school day during July, August, September

and November of 1920. I don't remember any days

that I missed during that period. I don't remember

that I attended three-fourths of the month of De-

cember, 1920. I don't remember that I attended

three-fourths of the month of January, 1921. I

was there until August, 1921. I don't know that I

attended this school all the school days in March,

February and April, 1921. I missed some days some-

times. I couldn't say how many. I don't know

that I was present three-fourths of the month of May,

1921. I can't say that I attended one week in Au-

gust, and was present during June and July, 1921,

every school day, except one week in July. I do

not remember that I took the Civil Service Exam-

ination about December, [28] 1921. My signa-

ture is on Government Exhibit No. 4, marked for

identification. You have the dates wrong. It is

1920. I made application in 1920. I must have

delivered it to the Civil Service Commission in con-

nection with my application. This handwriting fill-

ing out the form is mine. I remember an examina-

tion by the doctor. I don't know just what time.

I don't recall signing it. I must have. It was

merely a matter of form. The United States Civil

Service Commission kept it. I don't know who

got it.
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Whereupon Government's Exhibit 4, marked for

identification—an application for U. S. Civil Ser-

vice Examination—was admitted in evidence as

Government's Exhibit No. 4.

Whereupon Government's Exhibit No. 5, marked

for identification attached to Exhibit No. 4, was ad-

mitted in evidence as Government Exhibit No. 5.

I think the signature on Government's Exhibit

No. 5 is mine. I worked during the Christmas rush

of 1921. I had work in the postoffice a total of two

or three months in 1921. While I was going to

Wilson's Business College, I would work in the

evenings from one to three hours, off and on. I

would work not over two or three hours, sometimes

in the evening in the postoffice while I was attend-

ing Wilson's Business College. After I got out of

Wilson's Modem Business College, I worked three

or four days at Christmas time in the postoffice. I

was a substitute. That was after the Civil Service

Examination. I did not work when they needed me.

I worked when I felt like it. They didn't have any

special time. I had no definite assignment of hours.

Between August, 1921, and the end of 1921, I worked

during the Christmas rush. I did no other work.

I may have worked at few hours off and on at the

postoffice during February, March and April, 1922.

I might have worked [29] for a few hours. The

last day I remember of working was the 15th of

June, and the next day I went to the hospital. I

was discharged June 6, 1919. I paid no premiums

on my insurance after discharge from service.
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The witness, JOSEPH HAYDEN, testified as fol-

lows on

Redirect Examination.

After I received total and permanent rating in

the month of June, 1922, it carried with it $100.00

per month.

Q. Now, prior to the time,—that time,—^had you

been drawing from the Government the amount of

money upon a total disability rating?

Mr. POPE.—I object to that as another way of

getting around the Court's ruling.

The COURT.—Sustained. Proceed.

Mr. LONG.—Exception.

When I submitted myself for examination to Dr.

Turpin, as shown in Government's Exhibit 5, there

was a very short examination. I don't know if it

was Dr. Turpin who examined me. It seems to me
it was a tall, skinny doctor by the name of Edwards.

He made no X-rays. He did not examine my back.

He did not give me any nerve tests. He did not

ask me for any history of my wound. He asked me
how I got it. I said, ^'In service."

The witness, JOSEPH HAYDEN, further testi-

fied as follows on

Recross-examination.

I don't remember if Dr. Turpin examined me,

but I do remember the examination. I don't re-

member who examined me. I don't remember what
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the conversation was. I know what a nerve test is.

I never got a nerve test. The only handwriting I

signed is right there. (My signature.) I got an

eye test, a hearing test, but no nerve test. I didn't

go up there to complain. [30] I thought I could

make my own living.

Q. Did you complain of any disability that he

made an examination for? >

A. He didn't get them all.

Q. Did you give him all?

A. That was up to him.

Q. You signed that (showing document) ?

A. Yes.

TESTIMONY OF WILLIAM O. HAYDEN, FOR
PLAINTIFF.

WILLIAM G. HAYDEN, called as a witness on

behalf of plaintiff, being first duly sworn, testified

as follows on

Direct Examination.

My name is William G. Hayden. I am a brother

of the plaintiff. Since he came home from the

army, I have lived at 717-11th Avenue. The plain-

tiff has lived there, too. I have been in a position

to observe his condition during that period, and

how he acted around the house. He was very irri-

table, almost impossible to live with him. He has

been that way ever since he came back. He was

not that way before. Whenever he worked in the
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postoffice, he seemed to be worse. Many times have

I observed evidences of his being in pain. I have

observed that at all times since he came back.

TESTIMONY OF MRS. EMMA HAYDEN, FOR
PLAINTIFF.

Mrs. EMMA HAYDEN, a witness called on be-

half of the plaintiff, being first duly sworn, testified

as follows on

Direct Examination.

My name is Mrs. Emma Hayden. I am the

mother of the plaintiff. He has been at my house

ever since he came back from the army, except when
he was in the hospital. I have observed his nervous

condition. He has always been very nervous since

he came back from the war. [31]

WHEREUPON, the policy of insurance and dis-

agreement with the Bureau as to plaintiff's claim

for payment thereof was conceded by the defendant.

WHEREUPON plaintiff rests his case, and the

Government moved for a nonsuit as follows

:

Mr. POPE.—The Government at this time moves

for an involuntary nonsuit on the ground and for

the reason that the evidence adduced for and on

behalf of the plaintiff has failed to establish a

prima facie case and is legally insufficient to sustain

a verdict, and that he has not proven any permanent

and total disability while the policy of insurance

was in force and effect.
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THEREAFTER followed argument on the mo-

tion by Mr. Pope and Mr. Long.

WHEREUPON the Court rendered an oral opin-

ion granting the motion, and the following proceed-

ings were had

:

The COURT.—On the motion for a nonsuit the

Court determines whether or not as a matter of law

there would be support for a verdict in favor of

the plaintiff, provided the jury should so find, and

in order to arrive at that determination, the Court

must determine the evidence as the jury would

under the law and in a light as reasonably favorable

to the plaintiff as the evidence will bear.

Now, in this case, it appears that the plaintiff

left the army in June, 1919, and at that time he had

a policy of insurance in the sum of Ten Thousand

Dollars, which provided that if he was killed, or

died, or became totally and permanently disabled

during the lifetime of the policy, he would recover

some fifty-seven [32] dollars a month. After he

left the army he paid no more premiums upon his

policy. This policy of insurance mth the Govern-

ment is like any other policy wdth any other life

insurance company ; it is a contract entered between

the insurer and the insured providing that, in con-

sideration that the insured pay so much a month

as premiums, if, while the insurance is in force, he

becomes totally and permanently disabled, the in-

surer will pay him the sum provided in the policy.

It bears the same relation as the insured and the

insurer in any other complaint. However, the

plaintiff, departing from the army in July, 1919,
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paid no more premiums. Now suit is brought al-

most ten years later—it was brought in May of this

year, ten years less two months—wherein the plain-

tiff alleges that he left the army in July, 1919, and

was totally and permanently disabled, and is and

has been all the time since, totally and permanently

disabled. Now, if he was permanently disabled,

but not totally disabled, that would not entitle him

to recover. It is total and permanent disability

that entitles him to the money, and unless he was so

disabled in July, 1919, if he didn't pay his premi-

ums and failed to keep up his part of the contract,

he cannot ask the Government to perform its part.

What is the evidence? He undoubtedly during

the war had received a serious wound, and undoubt-

edly it caused a lesion which affected the spinal

cord, muscles and nerves. But the question is : Had
it then caused total and permanent disability? It

is not enough that he received a wound which, in the

course of time, caused total and permanent disa-

bility, because the policy expired if he was not

totally and permanently disabled at that time [33]

when he failed to pay any more premiums, and no

after effects of the wound gradually coming on

would entitle him to the money. After he left the

army in 1919, with the elfects of the wound upon

him, he came home, and presents evidence that he

was examined by many doctors, and this evidence

discloses their findings upon examination. He pre-

sents that evidence, some of which favors him, and
some of it not. He cannot pick and choose, but

must take the record as it stands: and he rests his
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case upon that testimony. There is no other medical

testimony from the time that he left the army,

except the doctor who examined him just a short

while ago, save the doctor who examined him for

the Civil Service Examination and the Veterans*

Bureau.

Dr. Hooker says that this present condition is

due to the shell, or the shock of the wound, but he

does not say that it came on instantly at the time he

was struck by the shell. On the contrary, all the

evidence shows that it was gradually growing worse

until the present condition. The examination of the

doctors of the Veterans' Bureau shows their find-

ings that he was twenty per cent disabled. That

is a long ways short of total disability. He was ex-

amined in April, 1921, two years later—still twenty

per cent. He was examined in May, 1921, and was

rated temporary partial ten per cent. January,

1922, temporary total from the 6th of January to

the 30th of January, 1922, but that was two years

after the policy had expired. A little later, in May

of that year, ten per cent, and from June, 1922, he

has been permanently and totally disabled. There

isn't anything to dispute that all of this time had

been drawing money from the Government, compen-

sation, as a permanently and disabled man, $100.00

[34] a month. This falls short of proving, under

any reasonable consideration of this evidence, that

he was totally and permanently disabled from the

time that he left the army, because all the medical

testimony of that time and up to two years later,

which he presents, shows that he was only partially
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disabled, twenty per cent, ten per cent, and three

years later, totally and permanently disabled.

From all the evidence of the doctors, and that

evidence is before the Court, his ailment is entirely

due to the shell wound. Nothing said about shell

shock. Nervous, yes. We are all nervous, tired,

irritable, hard to live with at times, and all through

the examinations, twice in August, 1919, in June,

1920, in April, 1921, May, 1921, and until June,

1922, the only ailment was shell wound and flat feet,

scar in abdomen showing the wound in the back,

and adhesion, on which they gave him this rating.

This plaintiff was unfortunate, if he wanted his

insurance, that he didn't keep up his premiums.

Apparently, he had no thought himself that he was

totally and permanently, because he didn't find

it necessary to bring his suit until nearly ten years

later.

The evidence, as the Court views it, as a matter

of law, is wholly insufficient, and if the jury were

inclined to return a verdict favorable to the plain-

tiff on this evidence, the Court would be bound to

turn it aside. The motion for a nonsuit is granted.

That disposes of the case so far as the jury is con-

cerned (to the jury). You will be excused until

Tuesday, ten o'clock.

Mr. LONG.—Please note our exception.

The COURT.—It will be noted. [35]

Received a copy of the within bill of exceptions

this 29 day of Nov., 1929.

ANTHONY SAVAGE,
Attorney for Deft.
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Presented by

PAUL, LONG & CARLSON,
Attys. for Plaintiff.

[Endorsed] : Filed Nov. 29, 1929. [36]

[Title of Court and Cause.]

ORDER SETTLING BILL OF EXCEPTIONS.

The above cause coming on for bearing on this

day, on the application of the plaintiff to settle his

bill of exceptions heretofore duly lodged in this

cause, and it appearing to the Court that the time

within which to serve and file his bill of exceptions in

the foregoing cause has been duly extended, and that

said bill of exceptions as heretofore lodged with the

Clerk is duly and seasonably presented for settle-

ment and allowance; and it further appearing that

said bill of exceptions contains all the material facts

occurring upon the trial of the case, together with

the exceptions thereto, and all of the material

matters and things occurring upon the trial, except

the exhibits introduced in evidence, which are

hereby made a pai*t of said bill of exceptions by

reference and incorporation; and the Court being

fully advised, it is by the Court

ORDERED, that the said bill of exceptions be

and the same hereby is settled as a true bill of

exceptions in said cause, which contains all of the

material facts, matters, things and exceptions

thereto occurring upon the trial of said cause, and



United States of America. 39

the same is hereby certified accordingly by the

undersigned Judge of this court, who presided at

the trial of the said cause, as a true, full and cor-

rect bill of exceptions, and the Clerk of the court

is hereby ordered to file the same as [37] a

record in said cause, and transmit it to the Honor-

able Circuit Court of Appeals for the Ninth Cir-

cuit.

Signed in open court this 11 day of December,

1929.

BOURQUIN,
United States District Judge.

Presented by

:

PAUL LONG & CARLSON,
Attorneys for Plaintiff.

O. K. and complete and correct.

TOM DeWOLFE,
LESTER E. POPE,

Attys. for the United States.

[Endorsed] : Piled Dec. 13, 1929. [38]

[Title of Court and Cause.]

ORDER ALLOWING CLERK TO TRANSMIT

ORIGINAL EXHIBITS UPON APPEAL.

This matter having come on duly and regularly

before the Court upon the motion of the plaintiff

for any order allowing the Clerk in the above-

entitled court to transmit with the record on appeal

herein the originals of all the exhibits of the plain-
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tiff and defendant heretofore filed in this action,

and the Court having considered said motion and

the affidavit thereto attached, and being duly ad-

vised in the premises,

—

NOW, THEREFORE, IT IS ORDERED that

the Clerk of the court herein be allowed to transmit

with the record on appeal the originals of all the

exhibits of the plaintiff and defendant heretofore

filed in the above-entitled cause.

Done in open court this 23 day of January, 1930.

JEREMIAH NETERER,
United States District Judge.

Presented by:

ORVILLE MILLS.

O. K.—DeWOLFE,
Asst. U. S. Atty.

Received a copy of the within order this 23 day

of Jan., 1930.

ANTHONY SAVAGE,
Attorney for Deft.

[Endorsed] : Filed Jan. 23, 1930. [39]

[Title of Court and Cause.]

PRAECIPE FOR TRANSCRIPT OF RECORD.

To the Clerk of the Above-entitled Court

:

You will please send to the United States Circuit
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Court of Appeals papers and record on appeal as

per attached slip.

LONG & HAMMER,
Attys. for Plaintiffs.

NOTICE—Attorneys will please endorse their own

Filings, Rule 11. [40]

1. Complaint.

2. Answer.

3. Reply.

4. Judgment and notice of presentation of judg-

ment.

5. Stipulation and order extending time up to

and including December 1, 1929, in which to

lodge the bill of exceptions and extending

the term of court.

6. Bill of exceptions and order settling bill.

7. Notice of appeal.

8. Petition for appeal.

9. Assignments of error.

10. Order allowing appeal.

11. Bond on appeal.

12. Citation on appeal.

13. Notice of change of firm name of attorneys.

14. All exhibits.

15. This praecipe.

Copy received.

DeWOLFE,
Asst. U. S. Atty.

[Endorsed] : Filed Jan. 21, 1930. [41]
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[Title of Court and Cause.]

CERTIFICATE OF CLERK U. S. DISTRICT
COURT TO TRANSCRIPT OF RECORD.

United States of America,

Western District of Washington,—ss.

I, Ed. M. Lakin, Clerk of the United States Dis-

trict Court for the Western District of Washing-

ton, do hereby certify this typewritten transcript

of record, consisting of pages numbered from 1 to

50, inclusive, to be a full, true, correct and com-

plete copy of so much of the record, papers and

other proceedings in the above and foregoing-en-

titled cause, as is required by praecipe of counsel,

filed and shown herein, as the same remain of

record and on file in the office of the Clerk of said

District Court, and that the same constitute the

record on appeal herein from the judgment of the

said United States District Court for the Western

District of Washington to the United States Cir-

cuit Court of Appeals for the Ninth Circuit.

I further certify the following to be a full, true

and correct statement of all expenses, costs, fees

and charges incurred and paid in my office by or on

behalf of the appellant herein, for making record,

certificate or return to the United States Circuit

Court of Appeals for the Ninth Circuit in the

above-entitled cause, to wit: [42]
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Clerk's fees (Act Feb. 11, 1925) for making

record, certificate or return, 104 folios

at 15^ $15.60

Appeal fee (Sec. 5 of Act) 5. 00

Certificate of Clerk to Transcript of Record,

with seal 50

Certificate of Clerk to original exhibits, with

seal 50

Total $21.60

I hereby certify that the above cost for prepar-

ing and certifying record, amounting to $21.60, has

been paid to me by the attorneys for the appellant.

I further certify that I herewith transmit the

original citation issued in the above-entitled cause.

IN WITNESS WHEREOF I have hereunto set

my hand and affixed the official seal of said District

Court at Seattle, in said District, this 5th day of

February, 1930.

[Seal] ED. M. LAKIN,
Clerk of the United States District Court for the

Western District of Washington.

By S. E. Leitch,

Deputy. [43]
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[Title of Court and Cause.]

CITATION ON APPEAL.

United States of America,

Western District of Washington,

Northern Division.

The President of the United States, to the United

States of America, Defendant Above Named,

and Anthony Savage, Tom DeWolfe and

Lester E. Pope, Attorneys for Said Defend-

ant:

You, and each of you, are hereby cited and ad-

monished to be and appear in the United States

Circuit Court of Appeals to be held in the city of

San Francisco, California, in the Ninth Judicial

Circuit Court, on the 14th day of February, 1930,

pursuant to order allowing appeal filed in the office

of the Clerk of the above-entitled court, appealing

from the final judgment signed and filed on the

18th day of November, 1929, wherein Joseph Hay-

den is plaintiff and the United States of America is

defendant, to show cause, if any there be, why the

judgment rendered against the said appellant as in

said order allowing appeal mentioned, should not

be corrected and why justice should not be done to

the parties in that behalf.

WITNESSETH, the Honorable JEREMIAH
NETERER, United States District Judge for the
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Western District of Washington, at Seattle, this

15 day of January, 1930.

[Seal] JEREMIAH NETERER,
United States District Judge.

Received a copy of the within citation this 15 day

of Jan., 1930.

ANTHONY SAVAGE,
Attorney for Deft.

[Endorsed] : Filed Jan. 15, 1930. [44]

[Title of Court and Cause.]

NOTICE OF APPEAL.

United States of America,

Western District of Washington,

Northern Division.

To the United States of America, Defendant, and

Anthony Savage, Tom DeWolfe, and Lester E.

Pope, Attorneys for Said Defendant:

You, and each of you, will please take notice that

Joseph Hayden, plaintiff in the above-entitled

cause, hereby appeals to the United States Circuit

Court of Appeals for the Ninth Circuit from the

judgment, decree and order entered in the above-

entitled cause on the 18th day of November, 1929,

and that the certified transcript of record will be

filed in the said Appellate Court within thirty (30)

days from the filing of this notice.
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Received a copy of the within notice of appeal

this 9 day of Jan. 1930.

ANTHONY SAVAGE,
Attorney for Deft.

PAUL, LONG & CARLSON.

PAUL and LONG and CARLSON,
Attorneys for Plaintiff.

660 Central Building,

Seattle, Washington.

[Endorsed] : Filed Jan. 10, 1930. [45]

[Title of Court and Cause.]

PETITION FOR APPEAL.

The above-named plaintiff, feeling himself ag-

grieved by the order, judgment and decree made

and entered in this cause on the 18th day of No-

vember, 1929, does hereby appeal from said order,

judgment and decree, in each and every part thereof,

to the Circuit Court of Appeals for the Ninth Cir-

cuit, for the reasons specified in the assignment of

errors herein; and said plaintiff prays that his

appeal be allowed and citation be issued as provided

by law, and that a transcript of the record, pro-

ceedings and papers upon which said order, judg-

ment and decree was based, duly authenticated, be

sent to the United States Circuit Court of Appeals



United States of America. 47

for the Ninth Circuit, as by the rules of said Court

in such cases made and provided.

PAUL, LONG & CARLSON.
PAUL, LONG & CARLSON,

Attorneys for Plaintiff.

Received a copy of the within petition for appeal

this 9 day of Jan., 1930.

ANTHONY SAVAGE,
Attorney for Deft.

[Endorsed] : Filed Jan. 10, 1930. [46]

[Title of Court and Cause.]

ASSIGNMENT OF ERRORS OF PLAINTIFF.

Comes now Joseph Hayden, plaintiff in the above-

entitled action by Long & Hammer, the attorneys

of record, and in connection with his notice of ap-

peal herein and petition for appeal herein, assigns

the following errors which he avers occurred at

the trial of said case, which were duly excepted to

by him and upon which he relies to reverse the

judgment herein.

I.

That the District Court erred in sustaining de-

fendant's objections to Plaintiff's Exhibit 2 marked
for identification purposes, and that said court

erred in rejecting Plaintiff's Exhibit 2 when offered

in evidence by the plaintiff. That said Plaintiff's

Exhibit 2 marked for Identification purposes was
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by the plaintiff identified as a document received

by the plaintiff from the treasury department,

Bureau of War Eisk Insurance, and that said

Plaintiff's Exhibit No. 2 is in substance a letter

from the Treasury Department, Bureau of War
Bisk Insurance awarding compensation to the plain-

tiff for disability resulting from injury incurred in

the line of duty while employed in active service

and that the proceeding with reference [47] to

the rejection of said exhibit was as follows:

*'Q. Handing you Plaintiff's Exhibit No. 2

marked for identification, I will ask you

whether or not you received that document from

the Treasury Department, Bureau of War
Risk Insurance? A. I did. Yes, sir.

Mr. LONG.—We will offer that in evidence,

your Honor.

Mr. POPE.—I object to that as incompetent,

irrelevant and immaterial, not properly identi-

fied. It is merely a letter, which the Court

held was not admissible in the Tracy case.

Mr. LONG.—Note the typewriting on the

second paragraph.

The COURT.—It is simply a letter advising

him of a certain amount.

Mr. LONG.—It says he will draw that as

long as the disability continues.

The COURT.—No, I think not. We don't

know where the writer drew his information

from.

Mr. LONG.—Exception."
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To which ruling the plaintiff took a separate

exception at the time of trial herein.

II.

That the District Court erred in sustaining de-

fendant's objections to Plaintiff's Exhibit 3 marked

for identification purposes, and that the Court

erred in rejecting said Plaintiff's Exhibit No. 3

when offered in evidence by the plaintiff. That

said Plaintiff's Exhibit No. 3 was by plaintiff iden-

tified as a letter received by the plaintiff in the

mail from Mr. Popwell, Chief of the Bureau of

Claims of the Veterans' Bureau at Seattle, and

that said Plaintiff's Exhibit No. 3 is [48] in

substance a letter from R. L. Popwell, Chief of the

Claims Division in the Regional Office at Seattle,

Washington of the United States Veterans' Bureau

stating the amount of the award to the plaintiff

per month on account of disability, and that the

proceedings with reference to the rejection of said

exhibit was as follows:

Q. Handing you Plaintiff's Exhibit No. 3,

marked for identification, I will ask you what

that is'?

Mr. POPE.—That speaks for itself.

A. Yes, sir.

Q. You received that from Mr. Popwell,

Chief of the Bureau of Claims of the Veterans

Bureau at Seattle, Washington?

A. I received that in the mail. Yes, sir.

Mr. LONGr.—^We will offer that in evidence.
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Mr. POPE.—That is objected to as incompe-

tent, irrelevant and immaterial, not the best

evidence. We have the records here.

The COUET.—This purports to be a letter

stating or reciting something the records show.

The records should be produced. If the rec-

ords are appealed to, the records must be pro-

duced. When it comes to show what is on a

record, the record must be produced.

Mr. LONGr.—Exception.

The COURT.—It will be noted.

To which ruling the plaintiff took a separate ex-

ception at the time of trial herein.

III.

That the District Court erred in sustaining de-

fendant's objection to the following questions asked

by the attorney for the plaintiff upon redirect ex-

amination. The proceedings [49] with reference

to said rulings being as follows:

Q. After you received total and permanent

rating in June of 1922, what amount of money

did that carry with it? A. Per month?

Q. Yes. A. One hundred dollars.

Q. Now, prior to the time,—that time,—^had

you been drawing from the Government the

amount of money upon a total disability rating?

Mr. POPE.—I object to that as another way

of getting around the Court's ruling.

The COURT.—Sustained. Proceed.

Mr. LONGr.—Exception.
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To which ruling the plaintiff took a separate ex-

ception at the time of trial herein.

IV.

That the District Court erred in granting de-

fendant's motion for an involuntary nonsuit at the

close of the plaintiff's case, and that said Court

erred in withdrawing said cause from the jury at

the close of the plaintiff's case. To which ruling

the plaintiff took a separate exception at the time

of trial herein.

LONG & HAMMER.
LONG & HAMMER,
Attorneys for Plaintiff.

Received a copy of the within assignment of

errors this 9 day of Jan., 1930.

ANTHONY SAVAGE,
Attorney for Deft.

[Endorsed] : Filed Jan. 10, 1930. [50]

[Title of Court and Cause.]

ORDER ALLOWING APPEAL.

On the application of the plaintiff herein,

—

IT IS HEREBY ORDERED that an appeal to

the United States Circuit Court of Appeals for

the Ninth Circuit from the judgment heretofore

entered and filed herein on the 18th day of Novem-

ber, 1929, be and the same is hereby allowed, with

bond in the sum of $250.
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IT IS FURTHER ORDERED that a certified

transcript of the record, testimony, exhibits and

stipulations, and all proceedings be forthwith trans-

mitted to said United States Circuit Court of Ap-

peals for the Ninth Circuit.

Done in open court this 10 day of January, 1930.

NETERER,
United States District Judge.

[Endorsed] : Filed Jan. 10, 1930. [51]

Bond No. S-18591. iStock Company.

THE CENTURY INDEMNITY COMPANY,
Hartford, Connecticut.

KNOW ALL MEN BY THESE PRESENTS:

In the United States District Court, in and for

the Western District of Washington, Northern

Division.

No. 20,083.

JOSEPH HAYDEN,
Plaintiff,

vs.

UNITED STATES OF AMERICA,
Defendant.

BOND FOR COSTS ON APPEAL.

KNOW ALL MEN BY THESE PRESENTS:
That we, Joseph Hayden, the plaintiff above named,

as principal, and The Century Indemnity Company,
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Hartford, Conn., a corporation organized under the

laws of the State of Connecticut, and authorized to

transact the business of surety, as surety, are held

and firmly bound unto United States of America,

the defendant above named, in the just sum of Two
Hundred Fifty and no/100 Dollars ($250.00), for

which sum, well and truly to be made, we bind our-

selves, our and each of our heirs, executors, ad-

ministrators, successors and assigns, jointly and

severally, firmly by these presents.

Sealed with our seals and dated this 13th day

of January, 1930.

The condition of this obligation is such, that

whereas, the above-named United States of Amer-

ica on the 18th day of November, 1929, in the above-

entitled action and court, recovered judgment

against the plaintiff above named for the sum of

Forty and 75/100 Dollars ($40.75) for costs, and

dismissal of plaintiff's action.

And whereas, the above-named principal has here-

tofore given due and proper notice that he appeals

from said decision and judgment of said United

States District Court.

NOW, THEREFORE, if the said principal,

Joseph Hayden, shall pay to United States of

America, the defendant above named, all costs and

damages that may be awarded against plaintiff on

the appeal, or on the dismissal thereof, not exceed-

ing the sum of Two Hundred Fifty Dollars
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($250.00), then this obligation to be void; otherwise

to remain in full force and effect.

JOSEPH HAYDEN. (Seal)

By LONG & HAMMER,
His Attorneys.

THE CENTURY INDEMNITY COMPANY.
(Seal) By E. R. ROBBINS,

Attorney-in-fact.

Signed and sealed in presence of

E. WOODWARD.
O. K.—DeWOLFE,

Asst. U. S. Atty.

Approved

:

NETERER,
Judge.

[Endorsed] : Filed Jan. 13, 1930. [52]

[Title of Court and Cause.]

NOTICE OF CHANGE OF FIRM NAME OP
ATTORNEYS.

United States of America,

Western District of Washington,

Northern Division.

To the United States of America, Defendant, and

Anthony Savage, Tom DeWolfe and Lester E.

Pope, Attorneys for Said Defendant:

You and each of you, will please take notice that

the law firm of Paul, Long & Carlson, attorneys of
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record for the plaintiff herein, has been dissolved,

and that the name of the successor to said firm

is Long & Hammer, and that said Long & Hammer
hereafter will appear as the attorneys of record for

the plaintiff.

LONG & HAMMER,
Attorneys for Plaintiff.

[Endorsed] : Filed Jan. 13, 1930. [53]

[Endorsed]: No. 6073. United States Circuit

Court of Appeals for the Ninth Circuit. Joseph

Hayden, Appellant, vs. United States of America,

Appellee. Transcript of Record. Upon Appeal

from the United States District Court for the

Western District of Washington, Northern Divi-

sion.

Filed February 17, 1930.

PAUL P. O'BRIEN,
Clerk of the United States Circuit Court of Ap-

peals for the Ninth Circuit.
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UNITED STATES
CIRCUIT COURT OF APPEALS

Ninth Circuit

Joseph Hayden,
Appellant,

^vs.— ^ No.

United States of America,
Respondent.

Brief On Appeal From the United States District

Court For the Western District of

Washington, Northern Division

Honorable George M. Bourquin, Judge

BRIEF OF APPELLANT

STATEMENT

The appellant herein, Joseph Hayden, hereinafter

called the plaintiff, was inducted into the military

service of the United States of America on the 19th

day of September, 1917, and was honorably discharged

therefrom on June 6, 1919. On December 3, 1917, he

applied for and was granted war risk insurance in

the sum of $10,000, said insurance being evidenced

by certificate No. 959377 and he authorized the deduc-

tion of premiums from his army pay. The premiums



were paid thereon up to and including the month of

June, 1919. On October 5, 1918, while with the

United States army in France serving with the fourth

division, plaintiff was struck in the back by a piece

of high explosive shell and wounded. He lay there

one day and was picked up the next morning and
taken to the hospital and operated on. He was put
into the casual division, sent back to the United States

to New York and subsequently to Camp Lewis where
he stayed to the date of his discharge, June 6, 1919.

All of the time, from October, 1918, to June 6,

1919, he was in the hospital. By reason of the dis-

ability arising from the foregoing injuries plaintiff

has claimed that he became permanently and totally

disabled from following any substantially gainful oc-

cupation. That said disability dates from the 5th

day of October, 1918, and that by reason thereof

plaintiff is entitled to the benefits of his war risk in-

surance from said date (R. 1 through 3). By answer
of defendant's, paragraph 4, the disagreement between
the plaintiff and the defendant is admitted (R. 5).

The Issue Briefly Stated is: Was the Plaintiff
Permanently and Totally Disabled While the
War Risk Insurance Was in Force, Prior to
July 1, 1919?

The case was tried to a jury and upon the close

of the plaintiff's case, the plaintiff having rested, the
defendant moved for an involuntary non-suit. The
court granted defendant's motion for an involuntary
non-suit and from judgment entered thereon (R. 10)
plaintiff appeals.



ASSIGNMENTS OF ERROR

Plaintiff will rely upon Assignments 1, 2, 3 and

4 (R. 47, 48, 49, 50, 51):

I.

That the District Court erred in sustaining de-

fendant's objections to plaintiff's Exhibit II, marked

for identification purposes, and that said court erred

in rejecting plaintiff's Exhibit II when offered in

evidence by the plaintiff. That said plaintiff's Ex-

hibit II, marked for identification purposes, was by

the plaintiff identified as a document received by the

plaintiff from the Treasury Department, Bureau of

War Risk Insurance, and that said plaintiff's Exhibit

II is in substance a letter from the Treasury Depart-

ment, Bureau of War Risk Insurance, awarding

compensation to the plaintiff for disability resulting

from an injury incurred in the line of duty while

employed in active service.

11.

The District Court erred in sustaining defendant's

objections to plaintiff's Exhibit III marked for iden-

tification purposes and that the court erred in reject-

ing said plaintiff's Exhibit III when offered in evi-

dence by the plaintiff. That said plaintiff's Exhibit

III was by the plaintiff identified as a letter received

by the plaintiff in the m.ail from Mr. Popwell, Chief

of the Bureau of Claims of the Veterans Bureau in

Seattle, and that said plaintiff's Exhibit III is in sub-

stance a letter from R. L. Popwell, Chief of the Claims

Division, Regional Office at Seattle of the United

States Veterans Bureau stating the amount of the



award to the plaintiff per month on account of dis-

ability.

III.

The District Court erred in sustaining defendant's

objections to the following questions asked by the

Attorney for the plaintiff upon re-direct examination

:

"Q. After you received total and permanent

rating in June of 1922, what amount of money

would that carry with it?

A. Per month?

Q. Yes.

A. $100.00.

Q. Now, prior to the time,—that time,—had

you been drawing from the Government the

amount of money upon a total disability rating?

Mr. Pope: I object to that as another way
of getting around the Court's ruling.

The Court: Sustained. Proceed.

Mr. Long: Exception."

IV.

That the District Court erred in granting defend-

ant's motion for an involuntary non-suit at the close

of plaintiff's case and that said court erred in with-

drawing said cause from the jury at the close of plain-

tiff's case to which ruling the plaintiff took separate

exception at the time of trial herein.



ARGUMENT

I.

Exclusion of Evidence

Plaintiff's first three assignments of error may

be well discussed under one head as to exclusion of

evidence. In an early part of the trial plaintiff

offered in evidence Exhibit II and Exhibit III, the

former being identified as a letter from the Treasury

Department, Bureau of War Risk Insurance, award-

ing compensation to the plaintiff for disability result-

ing from an injury incurred in the line of duty

while employed in active service, and the latter being

identified as a letter from the Regional Office at

Seattle of the United States Veterans Bureau, stat-

ing the amount of award to the plaintiff per month

on account of disability. The questions to which

objections were sustained by the Court as assigned

in III were questions relating to the amount of dis-

ability which the plaintiff was receiving prior to

June of 1922. In all three instances the evidence

which was sought to be introduced was evidence of

the disability rating which the Veterans Bureau had

given to the plaintiff from the time of his discharge.

It was competent evidence to show the extent of dis-

ability of the plaintiff. It was material to the case

and it was error to exclude it.



8

II.

It Was Error to Grant Defendant's Motion for

AN Involuntary Non-suit

Plaintiff's Evidence Was Sufficient to Sustain

THE Burden of Proof

In passing upon the defendant's motion for a non-

suit the District Court stated the test of the evidence

which should be applied was ''whether or not as a

matter of law there would be support for a verdict

in favor of the plaintiff provided the jury should so

find, and in order to arrive at that determination

the Court must determine the evidence as a jury

would under the law and in a light as reasonably

favorable to the plaintiff as the evidence will bear."

Admitting that to be a fair test to be applied, the

question here presented is whether under the par-

ticular facts of this case, viewed in a light as reason-

ably favorable to the plaintiff as the evidence will

bear, there would be support for a verdict in favor

of the plaintiff. If the evidence herein would lend

support to such a verdict then the Court erred in

granting the non-suit.

It was only necessary for the plaintiff to show that

he was disabled to such an extent as to be unable

to follow continuously any substantially gainful occu-

pation and that such disability is founded upon condi-

tions which render it reasonably certain that it

will continue through the life of the person suffering

from it. The question as to what constitutes a per-

manent and total disability under the War Risk Insur-



ance Act has been before the Court upon numerous

occasions.

"Total disability is any impairment of the

mind or body which renders it impossible for

the disabled person to follow continuously any

substantial gainful occupation."

United States v. Law, 299 Fed. 61.

"The term 'total and permanent disability'

obviously does not mean that there must be

proof of absolute incapacity to do any work

at all. It is enough if there is such an impair-

ment of capacity as to render it impossible for

the disabled person to follow continuously any

substantial gainful occupation."

U. S. V. Sligh, 31 Fed. (2d) 735.

In the case of United States v. Acker, 35 Fed. (2d)

646, the following is said:

"For a disability to be total within the mean-

ing of the above referred to provision it is not

necessary that the insured's condition be such

as to render it impossible for him to engage in

any substantial gainful occupation. It is enough

that his condition be such as to render him un-

able in the exercise of ordinary care and pru-

dence to engage continuously in any substantial

gainful employment. Appellee's disability was
not kept from being total by his intermittent

business activities, if, without the exercise of

ordinary care or prudence, they were engaged

in at the risk of substantially aggravating the

ailment with which he was afflicted."

Guided by these general views as to what consti-
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tutes permanent and total disability the question in

each case resolves itself into a question of fact as to

whether the particular facts of a particular case show

such permanent and total disability. The specific

question with which we are concerned here is whether

there was sufficient evidence to support a finding

of the jury that there was a permanent and total dis-

ability prior to the last day of June, 1919, and in

order to determine this question it becomes necessary

to consider the evidence of this case. The plaintiff in

his own testimony sufficiently established the fact that

at the time of his discharge and that at all times since

he has been unable to engage in any substantially

gainful occupation. He testified that he was 39 years

of age and that he had never had an education beyond

the eighth grade. That on October 5, 1918, while

in France serving with the Fourth Division he was
struck in the back by a piece of high explosive shell

and wounded. That he lay there for one day and was
picked up the next morning and taken to the hospital

and operated on. He was put in the Casual Division

and sent back to the states. He was sent to Camp
Lewis. He stayed at Camp Lewis until June 6, 1919,

the date of his discharge. He testified that he was
in the hospital all of the time from October, 1918,

until the date of discharge (R. 22, 23). He testi-

fied that when he went home from the hospital in

1919 he was weak and had pains in the leg and in

the back, and that about six months after his dis-

charge he got a report from Washington, D. C, say-

ing that from date of discharge he would receive

total disability (R. 23). He did not do any work
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when he got back from the Army during the year

of 1919. He was able to walk fairly well but he

was suffering pains in the legs and weakness and

was nervous. In the latter part of 1919 he went

in training v/ith the Government in the City Light

sub-station, Lake Union, where they were to teach

him how to be a station operator. He did no work

there, merely sitting in an easy chair. He was there

two or three months and his testimony is that he

did no real work while he was there (R. 24, 25).

From there he was transferred to the Y. M. C. A.

where they sought to teach him to be a wireless

operator. He was in training there a few months,

three or four, just attending classes (R. 25). From
there in June or July, 1920, he was sent to Wilson's

Modern Business College. He discontinued train-

ing there in 1921. During that time he took an

examination for a postal clerk and tried to work

at that for a few hours at a time. It tired him out

though his work only lasted one to three hours in

the evenings and he was not regularly employed (R.

24, 25). He testified that his legs would get numb
and that he would have pains after working for any

length of time. About January, 1922, he was called

to the Veterans Bureau and sent to the Port Town-

send Hospital (R. 26). He was there for a month.

In May of that year he again attempted to do some

work as a substitute clerk for the post office. The

more he worked the worse he got and about June 15th

he was forced to quit there and on the 16th of June

he was sent to the Providence Hospital where he

suffered a collapse and was sent to Portland, Oregon,



12

on the 29th of June, 1922, as a stretcher case, and

stayed at Portland, Oregon, until August 9, 1923.

Most of that time he was in bed. The work which

he did was not steady and not regular work but was
for two or three hours a day (R. 26). He testi-

fied that since the time he went to the hospital in

June, 1922, he has done no work at all (R. 26). That
his condition has been very poor and he has not had

good use of his legs. That he has been weak and
nervous. That he could hardly walk more than two
or three blocks from home. That there had never

been a time since discharge that he has been free

from pain, and that there never had been a time

since discharge when he could concentrate on his

work to any degree (R. 27). The irregularity of

his work and the irregularity of his attendance in

his training and classes, both at the Y. M. C. A. and
in Wilson's Business College, is brought out in the

cross-examination (R. 27 through 30). He testi-

fied that in June, 1922, he received total and per-

manent rating for disability, carrying with it $100.00

per month (R. 31).

William G. Hayden, his brother, who has lived

with him since the date of his discharge and who
was in a position to observe his condition during all

that period, testified that he had been very irritable,

almost impossible to live with; that he had been that

way ever since he came back and that whenever he
worked he seemed to be worse (R. 32). Mrs. Emma
Hayden, his mother, who was also in a position to

observe him at all times since his discharge except

when he was in the hospital, testified as to his nervous
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condition and that he had been nervous ever since

he came back from the war (R. 33). These are

the facts and evidence of the plaintiff and of wit-

nesses acquainted with the plaintiff having an op-

portunity to study his condition. Upon this evidence

alone there is unquestionably evidence which would

support a verdict of the jury for the plaintiff.

Dr. Stewart V. R. Hooker, physician and surgeon

in Seattle, testified as to the condition of the plain-

tiff at the time of trial as based upon examination

(R. 15):

"I made a thorough examination of the plain-

tiff in the last few days. I found him suffering

from transverse myelitis, which means a lesion

of the spinal cord, which more or less paralyzes

some muscles and some sensations below the

point of lesion. This piece of shell entered the

back about the level of the second lumbar verte-

bra, and evidently destroyed more or less of the

nerve tissues. He is unable to walk well. He

drags his left foot. There is an area of hyper-

sensitiveness above the lesion, as we usually

find in these cases." (R. 15-16) "We see here

in the third lumbar spine that there has been

a fissure,—a fracture,—right through there so

that this part of the transverse process was

loosened." (R. 17)

He demonstrated his testimony as to the injury to

the spinal column upon plaintiff's Exhibit I, an

X-ray. He testified that from his examination he

found plaintiff had been hit by a shell which was

going downward and inward when it hit and it in-
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jured the transverse process and that when it hit

his spine there was more or less of an explosive effect

inside the spinal canal, and hemorrhage, with pressure

on that spine, causing great damage to the spinal

cord (R. 17). He further testified that it would be

practically impossible for him to concentrate or study,

and that it would be impossible for him to engage
in physical exertion. That if he used his arms or

any part of his body he would gradually go down-
ward and would not last any time. "One or two
days would probably be his limit on any steady occu-

pation. In my opinion the same result would follow

in occupations invoMng mental effort. In my opinion

he will never be well." (R. 18) Dr. Hooker definitely

testified that the cause of the transverse myelitis

was due to being hit by the shell and was caused
by trauma (R. 19).

Added to this testimony the records of the United
States Veterans Bureau were in evidence introduced

upon the testimony of 0. G. Fairburn (R. 19) fol-

lowing the disability ratings of the plaintiff from
discharge to date. They show from the first examina-
tion of the plaintiff a diagnosis of high explosive

wound (R. 20). The ratings are as follows: "Tem-
porary partial 20^0 from the date of separation of
active service to April 28, 1921; temporary partial

10% from April 28, 1921, to January 6, 1922; total

temporary from January 6, 1922, to January 30,

1922; temporary partial 10% from January 30, 1922,
to June 16, 1922, and permanent total from June,
1922, to date." (R. 19-20) These ratings based upon
various examinations are made as a result of ex-
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amination of the doctors of the Veterans Bureau (R.

20). The total permanent rating appears to be based

on an examination of June 27, 1922. The diagnosis

shows transverse myelitis
;
pes planus

;
gunshot wound

on back and abdominal wall healed, also wound con-

tused; sacral plexus anterior crucial right side, also

paralysis traumatic, nerves, sacral plexus right side,

also tuberculosis chronic arrested ; also myelitis trans-

verse (R. 21-22). The history of the development

of the disability as shown by the examination of

June 27, 1922, discloses that following the gunshot

wound of October, 1918, the lower limbs were entire-

ly paralyzed and gradually the condition got better

and remained stationary until a short time prior

to the examination when the symptoms became worse

(R. 22).

From all of this testimony there is one conclusion

which we can arrive at conclusively and that is that

at the time of the trial the plaintiff was permanently

and totally disabled. Dr. Hooker's testimony is con-

clusive upon this point. The plaintiff's own showing

of his inability to work and the records of the ratings

in the Veterans Bureau establish without a doubt

that he was permanently and totally disabled at the

time of trial.

That this same condition and same disability was
existent on June 27, 1922, is also conclusively shown
by the evidence. Dr. Hooker testified that his dis-

ability was caused by transverse myelitis (R. 18, 19).

The examination of June 27, 1922, discloses the

condition of transverse myelitis then existent (R.

21). The rating given him at that time was that
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of permanent and total disability (R. 20 and 21)

and it needs no lengthy argument to show that the

same condition upon which Dr. Hooker based his

testimony to the effect that the plaintiff was perma-

nently and totally disabled was existent in 1922 and

was the basis for the rating at that time of perma-

nent and total disability. The question then is

whether or not prior to that time and prior to the

last day of June, 1919, this same condition was
present and the same disability existent. Our argu-

ment upon this question is ably stated in the case

of Marsh v. United States, 33 Fed. (2d) 554, in the

opinion by Martineau, District Judge, whose state-

ment we think to be particularly applicable here. In

that case the plaintiff had received a partial dis-

ability rating from the date of his discharge which
was thereafter classed as a temporary total and
subsequently changed back to temporary partial and
finally classified as permanent and total. The Court
said :

"If the classifications given him by the Bureau
may be taken as an indication of the progress

of his disease, we must conclude that from the

time of his discharge up to the present time
his physical condition has grown gradually

worse. Shortly after he was discharged he was
classified as totally temporarily disabled. There
has been no improvement in his condition, but
subsequent facts and a better understanding of
his ailment has demonstrated to the government
physicians that his disability was permanent. If

they were in doubt as to the nature of his disease
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or disability, it was perhaps entirely proper for

them to classify it as total temporary, but, if

after the lapse of time it is shown that the dis-

ability which he then had which was thought

to be only temporary was in fact permanent,

the court should classify it as a total permanent

disability."

This is particularly applicable to this case. Here

at the date of discharge plaintiff was given a tem-

porary partial 20% rating. His rating continued as

temporary and partial until June of 1922 when upon

furthef" examination it was changed to permanent

and total. Subsequent facts and better understand-

ing of his ailments had demonstrated to the Govern-

ment physicians that his disability was permanent

and total. Any doubt that there might have been

as to the nature of his disease or disability has been

dissolved and it is shown that he is permanently and

totally disabled. From this evidence a jury may
well draw a conclusion that the same disability has

been existent from the date of the injury. The

present case is not a case in which we have shown

no cause of the condition. It is not a case where the

question as to the time that the injury occurred is

a question of inference. Dr. Hooker has testified

that the gunshot wound received October 5, 1918,

was the cause of the transverse myelitis (R. 19).

The plaintiff's testimony shows that his condition

had been substantially the same at all times since

discharge (R. 24-26). The Government rating shows

that at all times since discharge his disability has

been based upon the gunshot wound (R. 20-21). No
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subsequent injury has been shown, no subsequent

occurrence or event that would cause permanent and
total disability. The evidence clearly points to the

fact that the disability was existent from the .time

that he received the gunshot wound, October 5, 1918.

The case of La Marche v. United States, 28 Fed.

(2d) 828, was a case of an appeal in this Circuit

from a directed verdict for the defendant and has
many points in common with the present case. There
the only testimony as to how, when or where the

injury to the plaintiff occurred was that while under
shell fire in France he was rendered unconscious

and following this was subject to nervousness, and
was confined frequently in hospitals, suffering from
a nervous condition and pains through his body. The
Court said:

"We fully agree with the court that the testi-

mony was sufficient on the question of total per-

manent disability, and that the question as to

when, where, or how the injury to the hip was
incurred was largely a matter of guess work
and speculation; but the burden was only on
the plaintiff to prove total permanent disability,

and that such disability arose during the life

of the policy. Mere inability on his part to

prove the exact time and place of the injury
to the hip was not fatal to his case if the jury
was warranted in finding from the testimony
that the injury and the accompanying disability

occurred and existed during the life of the policy,

and we think the testimony was sufficient to
warrant such a finding. After August 4, 1919,
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the plaintiff in error was confined in hospitals

for nearly a year and a half, and there is ample

warrant for a finding of total permanent dis-

ability from and after that date. We think also

the testimony would warrant a finding of total

permanent disability at a much earlier date

and while the policy was in effect. His condi-

tion and symptoms after August 4, 1919, did

not differ materially from his condition and

symptoms prior to that date, and if conditions

existing on and after August 4 were attribut-

able to the injury to the hip, might not the jury

well find that similar conditions existing prior

to that date arose from the same cause.

'There was no evidence to compel a finding

that the plaintiff in error received any injury

between the date of the expiration of the policy

and August 4, if indeed the testimony would

warrant such a finding."

Here, as in that case, we think that the testimony

warrants a finding of total and permanent disability

at a time while the policy was in effect. Plaintift^'s

condition here did not differ materially from his

conditions and symptoms at all times since discharge

and if the conditions existing here on June 27, 1922,

and to the date of trial, were attributable to trans-

verse myelitis caused by the gunshot wound and

injury to the spinal column, might not the jury well

find that similar conditions existing prior to that

time arose from the same cause? And here, as in

the La Marche case, there is no evidence that the

plaintiff received any injury between the date of
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the expiration of the policy and the date that he

received his rating as permanently and totally dis-

abled. The development of the injury is linked up

as a disability continuing in existence from the date

that he received the gunshot wound on October 5,

1918.

If we were to disregard the medical evidence, the

ratings of the Veterans Bureau, and the inferences

therefrom and consider only the testimony of Joseph

Hayden, the plaintiff, and of the two witnesses who
knew him, we still believe that there is ample testi-

mony that would warrant a jury in finding a total

permanent disability from the date of October 5,

1918. Joseph Hayden's testimony discloses a pitiful

condition, an inability to follow any substantially

gainful occupation. His testimony discloses that he

has tried to take training first in a light plant, then

at a Y. M. C. A. school, and then at a business college,

but that in all cases he has been unable to follow

any occupation for any length of time. In the ulti-

mate test of all these cases the ability which the

plaintiff has demonstrated by his own actions as

to whether he can or cannot follow continuously any
substantial gainful occupation must be the test. This

rule is supported by the case of United States v.

Acker, 35 Fed. (2d) 646, where after considering

the evidence the Court concluded: ^

"As above indicated, a phase of the evidence

supported a finding that appellee's disability was
total within the meaning of the provision con-

tained in the certificate sued on."

The rule is further borne out in the case of United
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States V. Sligh, 31 Fed. (2d) 735, where the testi-

mony as to the ability of the plaintiff to work was

considered and the Court considering the testimony

concludes that there was sufficient evidence from

which the trial court could have concluded that there

was a permanent and total disability. For further

consideration as to the ability, as demonstrated by

the work record of the plaintiff, as to whether or not

he is able to follow a substantially gainful occupa-

tion, we cite the cases of United States v. Elaisson,

20 Fed. (2d) 821, and Starnes v. United States, 13

Fed. (2d) 212.

Taking then the facts of a finding by a doctor

upon examination of permanent total disability at

the time of trial, a rating of permanent and total

disability by the Veterans Bureau since the 27th

of June, 1922, together with the testimony of the

plaintiff as to his inability to follow continuously

a gainful occupation and the demonstration of this

fact by the evidence as to his attempts to follow

an occupation, and then considering that the injury,

upon which the permanent total disability rating has

been granted by the Veterans Bureau and upon which

Dr. Hooker based his testimony, was an injury which

has been existent and which occurred October 5,

1918, we submit that there is ample evidence to

go to the jury, and that the jury would be warranted

in finding that the plaintiff herein has been perma-

nently and totally disabled from and since the date

of October 5, 1918, when he received the gunshot

wound.

Before concluding with the argument of the ap-
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pellant we wish to call the attention of this Honor-

able Court to arguments used by the District Court

in his ruling granting the motion for a non-suit which

we believe are not proper considerations in such a

case, and which we believe influenced and prejudiced

the District Court in withdrawing the case from

the jury. The Court stated:

"This plaintiff was unfortunate, if he wanted

his insurance, that he didn't keep up his

premiums. Apparently he had no thought him-

self that he was totally and permanently (dis-

abled) because he didn't find it necessary to

bring this suit until nearly ten years later." (R.

37)

We submit to this Court that when the Congress of

this country has seen fit in its benevolence to grant

to the soldiers of this country a time within which

they may bring a suit for their permanent and total

disability, that that grant cannot be so indirectly

taken away from the veteran by the ruling of the

trial court. The question as to when the action was

brought by the plaintiff has no place in the considera-

tion of the evidence and is certainly not evidence from

which a court can properly conclude that the plain-

tiff had no thought himself that he was totally and

permanently disabled.

The District Court also in its ruling upon motion

for non-suit stated:

"This policy of insurance with the Govern-

ment is like any other policy with any other

insurance company. It is a contract entered

between the insurer and the insured. * * *
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It bears the same relation as the insured and

the insurer in any other complaint."

We submit to this Court that this is not the view

which this Court has taken of war risk insurance.

"War risk insurance established by the statute

is not an out and out contract of insurance on

an ordinary business basis nor yet a pension

but that 'it partakes of the nature of both'."

United States v. Law, 299 Fed. 61.

*'A policy of war risk insurance is more or

less a gratuity from the Government and was

so designed to be. The United States assumed

all the extra risks of war and issued for the

minimum premium what might be termed com-

bined accident and life insurance policies largely

in return for the sacrifices to be made by the

men of the United States in defense of their

country. These policies and the law generally

are entitled to the most liberal construction in

favor of the soldiers."

United States v. Cox, 24 Fed. (2d) 944.

"The insurance was a contract, to be sure,

for which a premium was paid, but it was not

one entered into by the United States for gain.

All soldiers were given a right to it, and the

relation of the Government to them, if not

paternal, was at least avuncular. It was a

relation of benevolence established by the Gov-

ernment at considerable cost to itself, for the

soldier's good."

White V. United States, 70 Law Ed. 531,

270 U. S. 283, 46 Sup. Ct. Rep. 20.
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We have cited these two instances in the trial

court's ruling for the purpose of demonstrating that

there was not an unprejudiced and an unbiased

weighing of the evidence in this case upon the motion

for non-suit and submit to this Court that the evi-

dence has not been viewed in a light as reasonably-

favorable to the plaintiff as the evidence will bear.

iWe conclude that from all the evidence in this case

that there is ample evidence that would warrant the

jury in finding that the total and permanent dis-

ability was existent from the date of October 5,

1918, and during the existence of plaintiff's contract

of insurance, and we submit that the District

Court erred in taking the case from the jury and

granting defendant's motion for an involuntary non-

suit.

It is respectfully submitted that the judgment of

the trial court be reversed and the cause be re-

manded for trial.

Respectfully submitted,

Long & Hammer,
Attorneys for Appellant.
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set forth in the brief of appellant.



ARGUMENT

1. EXCLUSION OF EVIDENCE

It must be perfectly evident to this Court that

the Court below did not err in refusing to admit in

evidence Plaintiff's Exhibit 2. This Exhibit was not

identified, is not shown to have been signed by any

person authorized, and further is not competent or

pertinent to the issues in the case at bar due to the

fact that it deals with the assured's rating for com-

pensation purposes only. It is well settled that the

ratings of the Veteran's Bureau on compensation

claims and payments on the same are not admissible

in a suit against the government on a war risk in-

surance policy where the sole issue is the presence

or absence of a permanent and total disability which

precludes the assured from following continuously

any substantially gainful occupation.

Golden vs. The Vnited States, 34 Fed. (2nd) 367.

The rules laid down in the Golden case dispose of

appellant's assignments of error 1 and 3.

Furthermore, there is no merit to appellant's



assignment of error number 1 due to the fact that

the letter from the Veteran's Bureau referred to

therein is plainly on a mimeographed form and prob-

ably mailed out by some typist from the Veteran's

Bureau whose deductions may or may not have been

based upon record facts, and as said by this Court

in passing upon a similar question in U. S. vs. Tracy,

28 Fed. (2nd) 570 (9th C. C.A.), the letter "is in-

competent to establish the correctness of such con-

clusions; the interest of the government cannot thus

be put at jeopardy, nor does the vindication of plain-

tiff's rights require such a rule. If the typist's de-

ductions were based upon record facts, the records

are available to the plaintiff."

It will thus be seen that this Court in the Tracy

case reversed the trial Court for receiving in evidence

a letter similar to that which the plaintiff sought to

have admitted in evidence at the trial herein.



2. PERTINENT STATUTES AND
REGULATIONS

Section 400 of the Act of October 6, 1917 (40

Stat. 409)

:

"That in order to give every commissioned
officer and enlisted man and to every member of
the Army Nurse Corps (female) and of the Navy
Nurse Corps (female) when employed in active
service under the War Department or Navy De-
partment greater protection for themselves and
their dependents than is provided in Article III,

the United States, upon application to the Bu-
reau and without medical examination, shall
grant insurance against the death or total per-
manent disability of any such person in any mul-
tiple of $500, and not less than $1,000 or more
than $10,0000, upon the payment of the pre-
miums as hereinafter provided."

Section 402 of the Act of October 6, 1917 (40-

Stat. 409):

"That the Director, subject to the general
direction of the Secretary of the Treasury, shall

promptly determine upon and publish the full and
exact terms and conditions of such contract of
insurance. * * * *"

Section 404 of the Act of October 6, 1917 (40
Stat. 410)

:



"Regulations * * * * shall prescribe the time

and method of payment of the premiums there-

on, but payments of premiums in advance shall

not be required for periods of more than one

month."

Treasury Decision No. 47 W. R., promulgated

July 25, 1919, and in force at the time of the dis-

charge of the insured in this case:

"When any person insured under the provi-

sions of the War Risk Insurance Act leaves the

active military or naval service for reasons not

precluding the continuation of insurance, the

monthly premium which, had he remained in the

service, would have been payable on the last day

of the calendar month in which he was discharg-

ed, will be payable on the first day of the cal-

endar month following the date of his discharge,

and thereafter monthly premius shall be payable

on the first day of each calendar month. The
premium payable on the first day of any calen-

dar m.onth may, however, be paid at any time

during such month, which shall constitute a grace

period for the payment of such premium. If

the premium is not paid before the expiration of

such grace period the insurance shall lapse and

terminate."

Under this regulation and the admitted facts

a premium became due in this case on June 1, 1919.

It is undisputed that that premium was not paid,

and it is further undisputed that unless the insured
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became totally and permanently disabled during or

prior to June 30, 1919, recovery can not be had.

Total permanent disability under this contract

is defined by Treasury Decision No. 20 W. R., a

regulation promulgated under and pursuant to stat-

utory authority. It provides:

"Any impairment of mind or body which
renders it impossible for the disabled person to

follow continuously any substantially gainful oc-

cupation shall be deemed, in Articles III and IV,
to be total disability.

" Total Disability' shall be deemed to be
'permanent' whenever it is founded upon condi-

tions which render it reasonably certain that it

will continue throughout the life of the person
suffering from it. Whenever it shall be estab-

lished that any person to whom any installment

of insurance has been paid, as provided in Arti-

cle IV, on the ground that the insured has be-

come totally and permanently disabled, has recov-

ered the ability to continuously follow any sub-

stantially gainful occupation, the payment of in-

stallments of insurance shall be discontinued

forthwith and no further installments thereof

shall be paid so long as such recovered ability

shall continue."

Regulations of the Bureau, promulgated pur-

suant to statutory authority, have the force and ef-

fect of law and the Court will take judicial notice
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thereof. {Cassarello vs. U. S., 279 Fed. 396, C. C. A.

(3rd) ; Sawyer vs. U. S., 10 Fed. (2nd) 416, C. C. A.

2nd).)

3. THE PLAINTIFF DID NOT MAKE OUT
A PRIMA FACIE CASE

To recover in this case it was necessary for the

plaintiff to prove and sustain the burden that rested

upon him by a fair preponderance of the evidence

that (1) the insured became totally disabled on or

before June 30, 1919, and (2) the total disability

was permanent on or before June 30, 1919.

To carry this burden five witnesses were pro-

duced. The plaintiff, his mother, his brother, a phy-

sician who examined him shortly prior to the trial

herein, and one Fairburn who testified concerning

the Veteran's Bureau records regarding the plaintiff

herein.

The bill of exceptions, beginning on page 14 of

the transcript of record herein, and continuing

through to page 39 of the transcript herein, sets
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out in narrative form the testimony relied upon by

the plaintiff.

Analyzing the testimony of the plaintiff's physi-

cian who was called as his first witness it seems ap-

parent that, briefly paraphrased, he testified to no

more than that: (Tr. 15-18)

That he first examined the plaintiff on the
8th of October, 1929, several weeks before the
trial herein, and that he never saw him before
that time. That the plaintiff's trouble is due to

transverse myelitis, which is a lesion of_the spinal

cord, and he found nothing else than "the trans-

verse myelitis which would keep him from fol-

lowing many types of gainful occupations, and
that the transverse myelitis was his only dis-

ability. (Tr. 18)

He further testified that the cause of the
transverse myelitis in his opinion was due to the

fact that he had been hit with a shell. (Tr. 19)
Transverse myelitis more or less paralyzes some
muscles and some sensations below the point of

lesion. The shell entered plaintiff's back about
the level of the second lumbar vertebra, and des-

troyed, evidently, more or less of the nerve tis-

sues. There is hyperaensitiveness above the

lesion. That is typical in these cases,—some-
thing pulling,—there is a loss of sensation to

pin pricks, which is practically total in the right

thigh, and a loss of ability to distinguish between
heat and cold in the entire right leg and thigh.

There is more disability in the left leg for the

muscles are more paralyzed there. The reflexes,



known as knee jerks, are a little increased on

both sides. There is a difference in the size of

the thighs, the left one being smaller than the

right. There is lack of tone in the muscles,

—

they have wasted away to a certain extent. Dif-

ference in size in the thighs is due to paralysis

of the muscles of the left leg. There is a scar

in the front of the abdomen which is sensitive.

He has inflammation of the bladder.

There has been a fissure or fracture in the

third lumbar spine so that this part of the trans-

verse process was loosened. The area on the

top of the vertebra is not smooth. The entrance

of the piece of shell was opposite the second

lumbar vertebra, and therefore must have been

going downward and inward when it hit, and the

injury was to the transverse process.

Plaintiff's skin is sensitive to the touch to any

irritation above the point of injury. When the

shell hit his spine there was more or less of an

explosive effect, tearing the nerves and causing

damage to the spinal cord. The plaintiff is ner-

vous and unstable and in pain. He could not

study or engage in physical exertion because he

can't use his leg sufficient to do anything re-

quired of him, and can't use his arms. He can

work steady only one or two days, either in

physical or in mental v/ork. He will never be

well. (Tr. 17-18)

The testimony of the next witness, 0. G. Fair-

burn, from the Veteran's Bureau at Seattle, shows
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that the plaintiff was given the following ratings by

the Veteran's Bureau: (Tr. 19)

Temporary partial twenty per cent from
the date of separation from active service to

April 28, 1921. Temporary partial ten per cent
from April 28, 1921, to January 6, 1922. Total
temporary from January 6, 1922, to January 30,

1922. Temporary partial ten per cent from Jan-
uary 30, 1922, to June 16, 1922. Permanent
total from June, 1922, to date. These ratings

of disability are on account of the transverse

myelitis. They are on account of the gunshot
wound and the transverse myelitis, and made as

a result of examination of the doctors of the

Veterans' Bureau.

On cross-examination Fairburn testi-

fied: That the first examination was on August
22, 1919, and he said there was no diagnosis of

transverse myelitis at that time. The first

rating v/as made on that condition. The next

examination was on August 29, 1919, signed by
the United States Public Health Service. There

was no diagnosis of transverse myelitis made
at that time. There was no nerve disability

diagnosis either in the examination of August

22, 1919, or August 29, 1919. The gunshot

wound was the only thing found on this examin-

ation in the diagnosis. The next examination

was made June 14, 1920, by Dr. Paul I. Carter.

The diagnosis was wound at back healed, flat

feet. There was no diagnosis of transverse mye-

litis or of any nervous disability at that time.

The next examination was April 28, 1921. The

diagnosis was pleuritic adhesions; pes planus
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bilateral; wound in back; cicatrix of skin; abdo-
minal wall. No transverse myelitis or any nerve
disability was found on that examination. The
examination report does not show a diagnosis of

any nerve ailment or nerve involvement. (Tr.

21.)

The next examination was June 14, 1921.
A chest examination was made May 3, 1921. Un-
der the June 14th examination the report does
not show any transverse myelitis or any nerve
condition or ailment or disease, but only flat

feet, pleuritic adhesions, scars in the skin and
wound on the back.

On redirect examination Mr. Fairburn of the

Veteran's Bureau testified:

That the total permanent rating was based
on examination of June 27, 1922, and that said

diagnosis showed transverse myelitis, flat feet,

gunshot wound in back and abdominal wall heal-

ed, also wound contused; also myelitis trans-

verse. (Tr. 21)

Fairburn further testified that the records

of the government show the first diagnosis of

transverse myelitis was made on the examination
of June 27, 1922, which examination was made
by Dr. Calhoun, who is now dead. (Tr. 22)

The witness stated that the history of the devel-

opment of the disability shown on the report is as

follows

:

"Following gunshot wound October, 1918,
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lower limbs entirely paralyzed. Gradually got

better until a year ago, since which time condi-
,

tion has been stationary until a month ago. At i

that time began to notice present symptoms and
they seem to be gradually growing worse." (Tr.

22). I

That report was made June 27, 1922.

Briefly paraphrasing the substance of the testi-
i

mony of the plaintiff herein, who was the next wit-

ness, (Tr. 22) we find that he testified: (Tr. 23)

That he was struck by a shell in France,
was sent back to the states and from New York
went to Camp Lewis and was in the hospital

from October, 1918, until the date of discharge.

When he came home he had pains in the leg and
back that gradually disappeared. He did not do
any work when he got back during the year
1918. Suffered pains in the legs and was very
nervous. Couldn't walk very well. In the lat-

ter part of 1919 he went into training with the

Government in the City Light Substation at Lake
Union, learning how to be a station operator.

He was there tv/o or three months and was trans-

ferred to the Y.M.C.A. He stayed in training

at the Y.M.C.A. two or three months and at-

tended classes. He then went to Wilson's Mod-
ern Business College in July, 1920, and discon-

tinued training there in 1921. During that time

he took the examination for a postal clerk and
tried said work one to three hours in the

evening which tired him out. In the year 1921

he worked in the post office for a short time in
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the evenings, one to three hours. During that

time he felt quite well and sometimes not very

good. (Tr. 25) His legs pained him and got

numb. During the Christmas rush he worked

at the post office. (Tr. 26) He left the busmess

college in August, 1921, and stayed at home. In

January, .1922, he went to Port Townsend hospi-

tal and v/as there a month. In May, 1922, he

went to work again in the post office and quit

the 15th of June when he went to the Providence

Hospital. He was there three days and then

went to Portland, Oregon until August 9, 1923

Most of the time in bed. His legs had been numb

from the waist down and he had been weak and

nervous and could not walk, and he has not been

free from pain since his discharge. (Tr. 27)

On cross-examination (Tr. 27), he stated

that he went in training in 1919, and was at

the City Light Department and stayed there two

or three months. From January, 1920 to May

7 1920, he was at the Y.M.C.A, When he leit

there he went for further training to Wilsons

Modern Business College from July^ 1, 19^0,

until about August 7, 1921. He admitted sign-

ing an application for emxployment as a postal

clerk with the United States Civil Service Com-

mission in 1920. This application was admitted

in evidence and is government s Exhibit 4 ne

also admitted signing governments Exhibit b,

which was a medical certificate of an examina-

tion of the plaintiff by C. H. Turpin January

22 1921 He stated he worked m 1921 during

the Christmas rush, and that while he was at

Wilson's he would work in the evemng for one

to three hours off and on. After he got out o±

Wilson's Business College he worked three or
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four days at Christmas time in the post office.

That was after the Civil Service examination.

He did not work when they needed him; between
August, 1921, and the end of 1921 he worked
during the Christmas rush. (Tr. 30) He may
have worked a few hours off and on during Feb-

ruary, March and April, 1922. He was discharg-

ed June 6, 1919, and paid no premiums on his

insurance after discharge. (Tr. 30)

He stated that when he submited himself

for examination to Dr. Turpin as shown in Ex-
hibit No. 5, that was a very short examination.

(Tr. 31)

On Recross-examination he stated he remem-
bered the examination, but didn't remember who
examined him.

Government's Exhibit 5 admitted in evidence as

a part of the cross-examination of the plaintiff, with

his signature affixed thereto, shows in detail the

physical condition of the plaintiff at the time of the

examination, to-wit, January 22, 1921, and shows

that he was not permanently and totally disabled at

that time. It shows that the applicant at that time

was capable of prolonged and severe mental and physi-

cal exertion, and was equal to the demands of a very

exhausting occupation and that there was no heart

trouble and that the respiratory action of plaintiff's

lungs was unobstructed. It showed further that the
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plaintiff had at that time no defect in the functions

of the brain or nervous system and that his limbs

were normal and that there was no defect in arms

or legs.

Government's Exhibit 5 referred to herein was

admitted in evidence by the court below, subsequent to

the time that the same had been used as a portion of

a deposition on behalf of the government herein, and

is found on the page following page 16 of the depo-

sition of Dr. C. H. Turpin, v/hich has been transmit-

ted by the Clerk of the District Court to this Court,

which deposition is not of itself an exhibit in this

case, the only portion thereof being admitted in evi-

dence being Dr. Turpin's report, government's Ex-

hibit A-5, attached to page 16 of said deposition.

William G. Hayden testified as follows:

That he was the brother of the plaintiff.

That he observed the plaintiff when he came

home from the war and that he was irritable and

when he worked in the post office he seemed to

be worse, and that he had observed evidence of

plaintiff being in pain ever since he came back.

(Tr. 32-33)

Mrs. Emma Hayden, plaintiff's mother testified:

(Tr. 33)
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That ever since plaintiff came back from the
army he had been at her house and she had ob-

served his nervous condition.

With the introduction of the foregoing evidence

plaintiff rested and the government moved for a non^

suit and the motion was granted.

In the case of Interstate Compress vs. Agnew,

decided by the Circuit Court of Appeals for the

Eighth Circuit, and reported in 276 Fed. 882, it is

stated

:

''The rule in these courts (Federal Courts)
is that in each case tried by a jury the question

of law always arises at the close of the evidence

whether or not there is such substantial evidence

of the plaintiff's cause of action as will sustain a
verdict in his favor and warrant the trial court

in refusing in the exercise of its judicial discre-

tion to set a verdict in his favor aside if render-

ed, and any evidence, a scintilla of evidence is

not sufficient to warrant such a refusal. This

question of law arises on a request for a per-

emptory instruction made before the case goes to

the jury. The jurisdiction is conferred and the

duty is imposed upon the trial court to decide

it and, on exception, upon the appellate court to

review that decision. The jury has no jurisdic-

tion of this issue of law, and its verdict after

the trial court has decided it does not deprive the

appellate court of its jurisdiction or relieve it

of its duty to review its decision by the trial

court."



17

In Northern Pacific Railroad Company vs. Jones,

144 Fed. 47, the Court said:

"Where, from any proper view of the un-

disputed or established facts, the conclusion fol-

lows as a matter of law that the plaintiff cannot

recover, it is the duty of the trial court to direct

a verdict. (Cases cited)"

In Commissioners, Etc., vs. Clark, 94 U. S. 278,

284; 24 L. Ed. 59, 61, the Court says:

"Decided cases may be found where it is

held that, if there is a scintilla of evidence in

support of a case, the judge is bound to leave it

to the jury; but the modern decisions have es-

tablished a more reasonable rule, to-wit, that,

before the evidence is left to the jury, there is

or may be in every case a preliminary question

for the judge, not whether there is literally no

evidence, but whether there is any upon which

a jury can properly proceed to find a verdict

for the party producing it, upon whom the bur-

den of proof is imposed."

In U. S. vs. Blackburn, 33 Fed. (2nd) 564 (9th

C.C.A.), the Court stated as follows:

"While the testimony was ample to prove

temporary total disability no witness, profession-

al or lay, testified as to the nature of the illness

from which the deceased was suffering, or as to

the cause of his disability. The jury was left

wholly to speculation and guess work on both of
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these questions. Furthermore, the record fully

discloses the fact that more satisfactory testi-

mony v/as within the reach of the appellee. The
physician whom the deceased consulted six

months after leaving the army was not called

as a witness, nor was any reason assigned for

not calling him. The same may be said of the

failure to call any of the physicians who must
necessarily have attended the deceased during his

long confinement in the different hospitals. In

short, the jury was left with little or nothing to

guide them in determining the vital issues in

the case."

A study of the evidence in the Blackburn case

will show that the plaintiff therein made a stronger

prima facie showing to entitle the case to be sub-

mitted to the jury than was made on behalf of the

plaintiff in the instant case. In the Blackburn case

shortly after the deceased's discharge he consulted a

doctor and was incarcerated in the hospital for a

year. After that he spent a winter in the government

hospital at Walla Walla and a winter or winters in

the government hospital at Arizona, and later the de-

ceased who was the assured in that case went to

Monrovia, California, where he died in 1925. In

the instant case, however, the assured immediately

went in training after his discharge. He was in the

City Light Department for three months. He then
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went to the Y.M.C.A. for several months. After

leaving the Y. M. C. A. he went to Wilson's Modern

Business College and was there over a year. In 1920

he applied for a position with the postal department

as evidenced by government's Exhibit No. 5, the

application with the Civil Service Commission. While

he was studying at Wilson's Modern Business College

he worked during the evenings at the post office and

it was not until late in 1922 that he went to the hos-

pital. Obviously, if the evidence was insufficient to

be submitted to the jury in the Blackburn case, no

error was committed by the court below in granting

the government's motion for a non-suit, due to plain-

tiff's failure to make a prima facie case.

Recalling here that total permanent disability

within the contemplation of the contract now under

consideration is defined by Regulation Treasury De-

cision No. 20 W. R., hereinbefore set out, and refer-

ring to paragraph three of the complaint wherein

it is alleged that total permanent disability ensued

on October 5, 1918, by reason of the insured having

been wounded by a high explosive shell, and applying

the "harsh" rule as referred to in Commissioners,

Etc. vs. Clark, supra, it is submitted that there is
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not a scintilla of evidence disclosed by the record of

the plaintiff's case showing or tending to show that

the insured was totally and permanently disabled

at the time alleged or within the life of the policy.

There was no medical testimony to show the physical

condition of the plaintiff at the time of his discharge

or at the time of the lapsation of the insurance. No

physician examined him until immediately prior to

the trial, to-wit, October, 1929. It is true that the

evidence discloses at some time the plaintiff was in-

jured but the evidence adduced in behalf of the plain-

tiff does not sustain the burden which rests upon

him to prove a prima facie case by showing a total

and permanent disability during the lifetime of the

policy. There was not sufficient testimony adduced

as to the nature of the illness from which the plain-

tiff was suffering or as to the cause of his disability,

and certainly Dr. Hooker's testimony and the ex-

amination of Dr. Turpin as evidenced by govern-

ment's Exhibit No. 5 do not disclose that by reason

of the gunshot wound received in October, 1918, the

plaintiff was, on or before June 30, 1919, permanent-

ly and totally disabled and thereby precluded from

following continuouslv a substantially gainful occu-

pation. Dr. Hooker did not testify that the present
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condition came on instantly at the time plaintiff was

struck by the shell. The evidence shows that the

plaintiff got better until the report of June 27, 1922.

(Tr. 2) The examinations of the Veteran's Bureau

physicians show that he was only 20% disabled, and

in 1921, two years after the lapsation of the policy,

plaintiff was still found only 20% disabled. In May,

1921, he was rated temporary partial 10%. In

January, 1922, temporary total from the 6th day of

January to the 30th day of January, 1922, but the

Court must bear in mind that this was two years

after the policy had expired. A little later, in May

of that year, he was rated 10%, and from June of

that year he has been rated totally and permanently

disabled.

Mr. Fairburn, one of the plaintiff's witnesses

from the Veteran's Bureau, testified that none of

the physical examinations of plaintiff as disclosed by

the Veteran's Bureau, showed a diagnosis of trans-

verse myelitis until the examination of January 27,

1922, and all through the examinations, twice in Au-

gust, 1919, June, 1920, and April and May, 1921,

until June, 1922, the only ailment of plaintiff was

shell wound and flat feet, scarred abdomen, showing
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wound in back and adhesion, on which the Veteran's

Bureau gave him the above mentioned ratings.

Drawing from plaintiff's evidence every justi-

fiable, favorable inference, it is submitted that the

plaintiff utterly failed to make a prima facie case,

and that the trial court did not err when, at the end

of plaintiff's case, it granted the government's mo-

tion for a non-suit.

Plaintiff cites in his brief U. S. vs. Sligh, 31 Fed.

(2nd) 735. What limitations there may be on the

interpretation of the doctrines laid down in the Sligh

case is best evidenced by the statement of Judge Diet-

rich in U. S. vs. Barker, 36 Fed. (2nd) 557 (9th C.

C. A.), wherein he stated as follows:

''From the facts shown to hold total dis-

ability would be to do violence to any common
or reasonable understanding of the meaning of

these terms. Not without hesitation we sustained

the right of the plaintiff to recover in the Sligh

case, 31 Fed. (2nd) 735, but to go further and
yield to the contention of the plaintiff herein

would be to ignore one of the material limita-

tions of the policy."

LaMarche vs. U. S., 28 Fed. (2nd) 828, is cited

by the appellant in its brief herein. A casual peru-

sal of the opinion of this court in that case will
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show that the proof adduced in that case was much

stronger on behalf of the plaintiff than in the case

at bar. In the La Marche case plaintiff at the time

of his discharge was examined by doctors and in-

formed that he was suffering from shell shock. He

was then treated for affliction of the nose and

shortly after discharge proof showed he was in a

nervous condition and unable to sleep. Shortly

after his discharge and after the lapsation of his

insurance the plaintiff in the La Marche case became

seriously ill and was removed to the hospital. As

already stated, the evidence in the case at bar does

not disclose a continuous or permanent state of hos-

pitalization until 1922, and furthermore affirma-

tively shows that immediately and for some time after

his discharge and after the lapsation of his insur-

ance the assured was engaged in vocational training

and in other work.

In McPhee vs. U. S., 31 Fed. (2d) 243 (9th

C. C. A.), this court said:

'In view however, of another trial, we deem

it proper to say that in our judgment the mo-

tion for a directed verdict was ample to chal-

lenge the sufficiency^ of the evidence, and should

have been sustained."
. ,i j

"We can find no evidence m the record
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showing or tending to show that the appellee was
totally and permanently disabled at any time be-

fore the policy expired. * * * "

"Total and permanent disability within the

meaning of a war risk insurance policy does not

mean absolute incapacity to do any work at all.

But there must he such impairmerit of capacity

as to reuder it impossible for the assured to follow

continuously some substantially gainful occupa-

tion, and this must occur during the life of the

contract'^

"War risk insurance is not a gratuity but

an agreement by the Government, on certain con-

ditions, to pay the assured certain sums per

month if he becomes totally and permanently dis-

abled while the contract of insurance is in force.

The burden is on one suing on such a contract

to show that he was in fact permanently and
totally disabled, at some time before the contract

lapsed." (Emphasis ours)

The judgment of the trial court granting the

government's motion for non-suit was correct and

proper and the judgment of dismissal should, there-

fore, be affirmed.

Respectfully submitted,

ANTHONY SAVAGE,
United States Attorney,

TOM DE WOLFE,
Assistant United States Attorney,

LESTER E. POPE,
Regional Attorney,

U. S. Veteran's Bureau.
Attorneys for Appellee.
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AMENDED BILL OF COMPLAINT.

(Jul. 7, 1927, Received.)

Now comes the plaintiff, Bank of Lassen County,

a corporation, together with Mary C. Hill as Ad-

ministratrix of the Estate of Thomas Hill, deceased,

who is now joined with said Bank of Lassen County

as a party plaintiff herein by permission of the

Court first had and obtained, and file this amended

bill of complaint, as follows, to wit

:

1.

Plaintiffs complain of defendants on their own

behalf, and also on behalf of all creditors having

claims against the estate of Thomas Hill, deceased,

which claims have been duly presented and allowed

in the matter of the estate of said deceased, and who

shall seek relief by and contribute to the expenses

of this action; and for cause of action allege as

follows

:

That the plaintiff. Bank of Lassen County, is a

banking corporation incorporated under the laws of

the State of California and doing business at

Susanville, in the County of Lassen, in said state.

That the plaintiff Mary C. Hill, is the duly ap-

pointed, qualified and acting administrator of the

estate of Thomas Hill, deceased. [1*]

2.

That the said creditors of the estate of Thomas

*Page-number appearing at the foot of page of original certified

Transcript of Eecord.



Bank of Lassen County et al. 3

Hill, deceased, are quite numerous, to wit, fourteen

or thereabouts, several of whom are residents of

the State of Nevada, and it is impracticable to bring

them all before the Court in this action, wherefore

plaintiffs sue for the benefit of all.

3.

That Thomas Hill was at all the times mentioned

herein and prior to July 24, 1922, a resident of said

County of Lassen, engaged in farming and stock

raising and was at all of said times the holder of

the record title to, and in the actual possession and

control of those certain lands situate in said County

of Lassen and particularly described as follows, to

wit:

The W. 1/2 of NW. 14, SE. 1/4 of NW.% and

SW. % of Sec. 2 ; E. 1/2, SW. 1/4, S. 1/2 of NW. 1/4

and NW. 1/4 of NW. 1/4 of Sec. 3; E. 1/2, S. 1/2 of

SW.i/4and NE. i/4 of SW. 1/4 of Sec. 4; E. 1/2

of NE. 1/4 and SE .lA of Sec. 8; N. 1/2, N. 1/2 of

SE.%, and W. 1/2 of SW. % of Sec. 9; N. 1/2

of N.y2 and SW. % of NW.14 of Sec. 10;

W. 1/2 W. 1/2 of E. 1/2 and E. 1/2 of SE.% of

Sec. 11 ; NE.% of NW.i/4 and W. 1/2 of NE. %
of Sec. 14 ; also a piece of land bounded as fol-

lows : Beginning at a point 10 chains west of the

corner of sections 11, 12, 13 and 14, and run-

ning thence south 15 chains; thence south 58°

45' west 11.78 chains to the quarter-quarter line

;

thence north along said quarter-quarter line

21.10 chains to the line between sections 11 and

14 ; thence east ten chains to the place of begin-
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ning, being in said section 14, and all in Town-

ship 31 North, of Eange 12 East, M. D. M.

Also SE. 1^ of SE. 1/4 of Sec. 34 and W. 1/2

of SW.% of Sec. 35, in Township 32 North,

Range 12 East, M. D. M.

Also N. 1/2 of SW. 14 of Sec. 2, and E. 1/2 of

SE. 1/4 of Sec. 3, in Township 31 North, Range

11 East, M. D. M.

Containing in all 3,218.58 acres, more or less

according to Government survey.

4.

That said Thomas Hill died intestate in said

County of Lassen on the 24th day of July, 1922, leav-

ing estate both real and personal in said County, and

leaving him surviving his wife, Mary C. Hill, and his

and her eleven children, to wit: Mrs. Sadie Case,

Cleveland (Cleve) Hill, Joseph HiU, Robert Elmer

Hill, Thomas Gay Hill, Lawrence Hill, Jessie I. Hill,

Mrs. Florence [2] Hill Douglas, Mrs. Christine

V. DeForest and Mrs. Maud B. McGregor.

That on or about the 25th day of May, 1923, letters

of administration of the estate of Thomas Hill, de-

ceased, were issued to said Mary C. Hill out of the

Superior Court of the County of Lassen, State of

California, and she ever since has been and still is

administratrix of the estate of said deceased.

5.

That on or about the 21st day of April, 1919, for

the purpose of obtaining credit with the plaintiff

Bank of Lassen County the said Thomas Hill made
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to said plaintiff a statement in writing purporting

to be a fair and accurate statement of his financial

condition; in which statement he listed as part of

his assets real estate in Lassen County consisting of

3 500 acres, held in his name which, with the im-

provements thereon, he valued at $245,000.00, sub-

ject to a mortgage line of $30,000.00. That said

land so listed by him included all the land herem-

before particularly described.

That again, on or about the 19th day of June, 1922,

said Thomas Hill, for the purpose of obtaining

credit with said plaintiff. Bank of Lassen County,

made to said plaintiff a statement in writing pur-

porting to be a fair and accurate statement of his

financial condition, in which statement he listed as

part of his assets real estate in said County of

Lassen consisting of 3,500 acres, upon which he

placed a value of $245,000.00, subject to a mortgage

lien of $30,000.00. That the land so listed by him

included all the land which is hereinbefore particu-

larly described.

That the mortgage lien referred to in said two

statements, of the amount of $30,000.00, was a deed

of trust made by said [3] Thomas Hill and Mary

C HiU, his wife, on December 15th, 1917, to Richard

Kirman and Walter J. Harris, trustees, to secure

an indebtedness to Farmers and Merchants National

Bank at Reno, Nevada, which deed of trust con-

veyed to said trustees all of the lands which are

hereinbefore particularly described.
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6.

That relying upon the statements of his financial

condition so made by said Thomas Hill as afore-

said, the plaintiff, the Bank of Lassen County, ex-

tended credit and made advanced of money to said

Thomas Hill from time to time, and at the date of

the death of said Thomas Hill said Bank held five

notes of said Hill for moneys so advanced, which

notes were severally dated and for the several

amounts as follows, to wit:

Note dated March 15, 1922, for $ 400 . 00

Note dated April 21, 1922, for $5,000.00

Note date May 13, 1922, for $2,000 . 00

Note dated May 26, 1922, for $ 700.00

Note dated June 19, 1922, for $ 350.00

Each of said notes was made payable six months

after its date, and bears interest at the rate of eight

per cent per annum, interest payable and to be

cpounded semi-annually. The interest on each of

said notes has been paid in full to February 15, 1923,

and there is now due, unpaid and owing to said

Bank of Lassen County on account of said notes, the

sum of $8,450.00, with interest thereon from Febru-

ary 15, 1923, according to the terms of said notes.

That on or about the 27th day of September, 1923,

plaintiff. Bank of Lassen County, presented to Mary

C. Hill, as administratrix of the estate of Thomas

Hill, deceased, a creditors claim based on said notes,

and said claim was thereafter on the [4] 11th

day of January, 1924, allowed and approved by said

administratrix and by Hon. H. D. Burroughs, Judge
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of said Superior Court of the County of Lassen,

for the sum of $8,450 and interest; and said claim

after being so allowed an approved was filed in the

office of the Clerk of said Superior Court in the mat-

ter of the Estate of Thomas Hill, deceased.

That said claim has not been paid nor any part

thereof.

7.

Upon their information and belief plaintiffs al-

lege, that on or about the 15th day of December,

1917, said Thomas Hill made, signed and acknowl-

edged before a notary public, a bargain and sale

deed, purporting to be made for and in consideration

of the sum of $10.00, and purporting to convey to

his wife, Mary C. Hill, the same lands which are

hereinbefore particularly described. That no valu-

able nor any consideration passed from said Marv

C. Hill or any other person in her behalf to said

Thomas Hill at the time of the making or said deed,

nor at any time thereafter. That on or about the said

15th day of December, 1917, said deed was by the

said Thomas Hill placed in the custody of one

Grover C. Julian, and attorney at law then residing

at Susanville, in said county of Lassen, in which

custody said deed remained until about the 7th day

of August, 1922, when it was delivered to said Mary

C. Hill, and was thereafter, on the 8th day of Au-

gust, 1922, recorded in the office of the County Re-

corder of said County of Lassen, in Book 9 of Deeds,

at page 266. That Mary C. Hill w^as not informed

prior to the death of said Thomas Hill that said deed
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had been made and placed in the custody of said

Grover C. Julian.

That these plaintiffs have no actual knowledge and

are not informed as to whether any instructions

were given to [5] said Julian as to the delivery

of said deed ; but from the acts and conduct of said

Thomas Hill subsequent to the making of said deed

which are hereinbefore and hereinafter alleged,

plaintiffs allege that it was not the intention of said

Thomas Hill that said deed should be delivered to said

Mary C. Hill until after his death, and that it was not

his intention that said deed should operate to divest

him of the title to the lands described therein and

to vest the title thereto in said Mary C. Hill until

said deed should be delivered to her after his death.

8.

That the plaintiff. Bank of Lassen County, had

neither notice nor knowledge of the fact that said

deed had been made by said Thomas Hill as afore-

said until after said deed had been delivered to said

Mary C. Hill and placed of record as aforesaid, and

that said plaintiff would not have extended credit

and made loans to said Thomas Hill as hereinbefore

set out, had it known of the making of said deed.

9.

Plaintiff's further allege upon information and be-

lief that between the 8th day of January, 1921, and

the 9th day of July, 1921 (both days inclusive), said

Thomas Hill, in his own name negotiated and agreed

with one Mrs. Georgiana F. Lonkey, for the purpose
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of certain real and personal property including 680

head of cattle at $40.00 per head; and that said

negotiations resulted in a final agreement bearing

date July 19, 1921, between Thomas Hill and said

Mrs. Lonkey, whereby Mrs. Lonkey agreed to de-

liver to said Thomas Hill the said cattle, with a biU

of sale therefor, and said Thomas Hill agreed to give

said Mrs. Lonkey his promissory note for $27,200.00,

and to maeA:, execute and deliver to her a first mort-

gage upon said cattle and a second mortgage upon

[6] all that certain ranch property acquired by him

from M. O. Folsom and L. D. Folsom ; and that said

ranch property so referred to included all of the

lands which are described in said deed made by said

Thomas Hill to said Mary C. Hill; and that there-

after, on or about the 10th day of July, 19-21, said

Thomas Hill made, executed and delivered to said

Mrs. Lonkey his note for $27,200.00, and to secure

the same made, executed and delivered to said Mrs.

Lonkey a mortgage upon said land pursuant to said

agTeement; and on or about August 18, 1921, Mrs.

Lonkey delivered to said Thomas Hill, a bill of sale

of said cattle. That said Mrs. Mary C. Hill, as the

wife of Thomas Hill, joined in the execution of said

mortgage upon said ranch property.

10.

That after the death of said Thomas Hill, to wit,

on or about the 20th day of December, 1922, the said

Mary C. Hill, widow of said Thomas Hill, and her

eleven children who are named in the fourth para-

graph of this bill of complaint, made, and delivered
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to the defendants John M. Walsh and Thomas A.

Kearney, as trustees, a deed of trust and mortgage

pui^oorting to convey to said trustees the land here-

inbefore particularly described, which deed of trust

purported to be given as security for the payment

of two promissory notes, one for $8,000.00 payable

to the defendant W. M. Kearney, and one for $42,-

000.00 payable to the defendant Patrick Walsh.

And upon information and belief plaintiffs allege

that at the time said deed of trust was delivered to

and accepted by the defendants they were fully in-

formed as to the facts and circumstances set forth

in paragraph seven of this bill of complaint relative

to the making and deliver of the deed from Thomas

Hill to Mary C. Hill. [7]

11.

That said defendants are now threatening to sell

said land at trustee's sale and have advertised that

they will sell the same at public auction on the 26th

day of April, 1926. A copy of the published notice

of said threatened sale is annexed hereto, marked

Exhibit "A" and made a part hereof.

And said defendants now claim and assert that

said Thomas Hill, at the time of his death, had no

right, title or interest in or to said lands; and that

the estate of Thomas Hill now has no right, title or

interest htexem; and that the creditors of said

Thomas Hill, whose claims have been presented, al-

lowed and approved and filed in the matter of the

estate of said Thomas Hill, including the plaintiff,

Bank of Lassen County, have no right to resort to



Bank of Lassen County et al. H

said lands or any part thereof for the payment of

their said claims. And upon information and be-

lief plaintiffs allege that valid claims against said

deceased have been presented, allowed and approved,

and now remain wholly unpaid and unsecured,

amounting to approximately to $17,000.00, besides

interest. That the personal property belonging to

said estate has been practically all disposed of—

the cattle having nearly all been sold to pay the

indebtedness to said Mrs. Lonkey of $27,200.00

hereinbefore mentioned and which was secured by a

chattel mortgage on said cattle.

That the trust deed mentioned in paragraph ten

of this bill of complaint covers all of the land be-

longing to said estate except about 320 acres of

ranch land in said County of Lassen, and 80 acres of

imimproved grazing land in Sierra County, Cali-

fornia.

That said 320 acres of ranch land in Lassen

County consists of four separate parcels of forty

acres each, and another separate parcel of 160 acres.

That all of said parcels belong to and are part of the

main ranch, of which all the rest is conveyed— [8]

or attempted to be conveyed—by the deed of trust

under which the defendants claim as aforesaid.

That if said parcels are separated from the main

body of said ranch they will have small value, prob-

ably not to exceed $4,000.00. That the title to said

80 acres of land in Sierra County is uncertain, and

said land has no known value.
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12.

That if said defendants are permitted to sell said

land ]3ursuant to their said notice of sale, said de-

fendants Patrick Walsh and W. M. Kearney will

not bid any more therefor than the amount of the

indebtedness which they claim said deed of trust

was given to secure, and they will asset that neither

these plaintiffs nor any of the creditors of said

Thomas Hill, deceased, has any right of redemption

from such sale; that a cloud will be case upon the

titlfe to said land and as a result the plaintiff, Bank

of Lassen County, and other creditors of said

Thomas Hill, deceased, will be unable to collect their

claims against the estate of said deceased, to their

great and irreparable injury and damage.

WHEREFORE plaintiffs pray that the defend-

ants and each of them, their attorneys and agents,

and all persons acting for them, be restrained and

enjoined from making sale of said lands pursuant

to said notice of sale, or at all.

And plaintiffs pray that a temporary injunction

or restraining order be issued in this action, pro-

hibiting such sale until further order of this Court

;

and that a citation be issued to said defendants re-

quiring them to show cause why an injunction should

not be issued forbidding such sale pending the de-

termination of this action on the merits.

And that a decree be entered adjudging that the

claims [9] of the plaintiff. Bank of Lassen

County, and all other creditors of the estate of

Thomas Hill, deceased, have a lien upon and a right

to resort to said real property for their several
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claims; and that such Hen and right are prior and

preferred to any of the rights of the defendants

under said deed of trust.

And that plaintiffs have any further, other or

different relief to which they may be entitled to in

equity.

And that plaintiffs have judgment for their costs

herein.

J. E. PARDEE,
Attorney for Plaintiffs.

State of California,

County of Lassen,—ss.

C. H. Bridges, being first duly sworn, says :
That

he is cashier of Bank of Lassen County, one of the

plaintiffs in the foregoing action; that he has read

the foregoing bill of complaint and knows the con-

tents thereof, and that the same is true of his own

knowledge, except as to the matters which are

therein stated upon information or belief, and as

to such matters he believes it to be true.

C. H. BRIDGES.

Subscribed and sworn to before me this 5th day

of July, 1927.

[Seal] J. E. PARDEE,
Notary Public. [10]

EXHIBIT "A."

WHEREAS Mary C. Hill, Mrs. Sadie Case,

Cleve Hill, Joseph Hill, Robert Elmer Hill, Thomas

Gay Hill, Lawrence Hill, Jessie L. Hill, Jimmie O.

Hill, Florence Hill Douglass, Hubert W. Hill, Mil-
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dred L. Hill, Christine V. DeForest and Maud B.

McGregor, of the county of Lassen, State of Cali-

fornia, did execute a certain deed of trust bearing

date the 20th day of December, 1922, to Thomas A.

Kearney and Patrick Walsh, which deed of trust

was recorded in the office of the county recorder of

the County of Lassen, State of California, on the

3rd day of January, 1923, in Book C of Trust

Deeds, at page 249 et als., to which reference is made

for full particulars of its contents ; and

WHEREAS default has been made by the said

Mary C. Hill, Mrs. Sadie Case, Cleve Hill, Joseph

Hill, Robert Elmer Hill, Thomas Gay Hill,

Lawrence Hill, Jessie I. Hill, Jimmie O. Hill,

Florence Hill Douglass, Hubert W. Hill, Mildred

L. Hill, Christine V. DeForest and Maud B. Mc-

Gregor in the payment of the interest on the prom-

issory notes secured by said deed of trust, and in

the payment of the principal of one of said prom-

issory notes, and the said W. M. Kearney and Pat-

rick Walsh did on the 21st day of September, 1925,

demand that said trustees Thomas A. Kearney and

John M. Walsh, should forthwith proceed to sell

the lands in said deed of trust described and

WHEREAS the mortgagees or beneficiaries have

recorded in Lassen County, State of California, pur-

suant to law, a notice of the breach of said trust

deed and of their election to sell or cause to be sold

the property specified in said trust deed to satisfy

the said obligation which said notice was and has

been recorded more than three months prior to the

first publication and posting of this notice of sale.
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NOW, THEREFORE, pursuant to the said de-

mand, and in accordance with the terms and under

the authority of the said deed of trust, [11] the

said Thomas A. Kearney and John M. Walsh, as

such trustees, do hereby give notice that on Mon-

day, the 26th day of April, 1926, at the hour of

1:00 o'clock in the afternoon of said day, at the

county court house, on the front steps of said build-

ing, at Susanville, in the County of Lassen, State

of California, they will sell at public auction to the

highest bidder, for current lawful money of the

United States of America, all those certain pieces,

parcels, tracts and lots of land situated, lying and

being in the County of Lassen, State of California,

and particularly described as follows, to wit

:

The W.i/s of NW.i/4, SE.i/4 of NW.i/4 and the

SW.i^ of Section 2 ; the E.i/s, SW.i^ S.i/si of NW.14,

and the NW.i^ of NW.y4 of Section 3; the E.1/2,

8.1/21 of SW.14 and the NE.i/4 of SW.i^ of Section

4; the E.i/s of NE.i/4 and the SE.i^' of Section 8;

the N.i/s, N.i/s of SE.y^ and the W.i/s of SW.i/4 of

Section 9; the N.i/o of N.1/2 and the SW.1/4 of NW.i/4

of Section 10 ; the W.i/o, W.1/2 of E.i/s and the E.y2 of

SE.i/4 of Section 11; the NE.i^ of NW.14 and the

W.i/2 of NE.14 of Section 14; also a piece of land

bounded as follows : Beginning at a point 10 chains

west of the corner of Sections 11-12-13 and 14, and

running thence South 15 chains; thence South 58

degrees 45 feet West, 11.72 chains to the quarter-

quarter line; thence north along said quarter-

quarter line 21.10 chains to the line between Sec-

tions 11 and 14 ; thence east 10 chains to the place of
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beginning, being in said Section 14, all in Township

31 North, Range 12 East, M. D. M.

Also the SE.% of SE.14 of Section 34, and the

W.yo of SW.14 of Section 35, in Township 32

North, Range 12 East, M. D. M.

Also the N.y9i of SW.14 of Section 2, and the

E.i/s of SE.14 of Section 3, in Township 31 North,

Range 11 East, M. D. M., containing in all 3,218.58

acres, more or less according to Government Sur-

vey.

Together with all water and water rights, ditches

and ditch rights, easements and privileges ap-

purtenant and incident thereto or used or useful in

connection with the aforesaid premises.

Dated: March 8, 1926.

THOMAS A. KEARNEY.
JOHN M. WALSH.

First pub. April 2.

Last pub. April 23. [12]

State of California,

County of Lassen,—ss.

J. E. Pardee, being first duly sworn, says: That

he is attorney for the plaintiffs named in the fore-

going amended bill of complaint; that on the 6th

day of July, 1927, affiant mailed a copy of said

amended bill of complaint in the postoffice at Susan-

ville, properly addressed to W. M. Kearney, one of

the attorneys for the defendants in said bill of com-

plaint named, at his office in the Gazette Building,

at Reno, Nevada.

J. E. PARDEE.
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Subscribed and sworn to before me this 6tli day

of July, 1927.

[Seal] J. E. PARDEE.
Notary Public.

[Endorsed] : Filed Jul. 7, 1927. [13]

[Title of Court and Cause.]

AMENDED ANSWER TO AJMENDED BILL OF
COMPLAINT.

Now come the defendants above named and by

leave of court first had and obtained file this, their

amended answer to the amended bill of complaint,

and admit, allege, and deny, as follows, to wit

:

I.

The admit the allegations of Paragraph I of the

amended bill of complaint.

II.

They admit the allegations of Paragraph II of

the amended bill of complaint.

III.

They admit that all the times mentioned in the bill

of complaint prior to July 24, 1922, Thomas Hill

was a resident of the County of Lassen, State of

California, and engaged in farming and stock-rais-

ing, and that he was in the actual possession and

control of the lands described in the bill of com-

plaint, but [14] they deny that he was at any
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time since the 15th day of December, 1917, the

holder of the record title to the said land or had any

interest therein other than such as is hereinafter in

this answer set forth.

IV.

They admit the allegations of Paragraph IV of

said bill of complaint.

V.

Defendants admit the allegations of Paragraph V
of said amended bill of complaint, and allege that

said defendants never knew of any of the said

statements so made by the said Thomas Hill to the

said plaintiff Bank of Lassen County until the

filing of the bill of complaint herein.

VI.

They admit the allegations of Paragraph VI of

said bill of complaint, but allege that the said de-

fendants had no knowledge, notice, or information

of the fact that the said Thomas Hill had made the

said statements to the said plaintiff, or that the said

plaintiff relied thereon at any time prior to the

filing of the bill of complaint herein.

VII.

They admit and allege that on or about the 15th

day of December, 1917, the said Thomas Hill, being

then the owner of the land described in the bill of

complaint and the title thereto appearing and stand-

ing in his name on the records of said county, made,

signed, and acknowledged before a notary public a

bargain and sale deed purporting to be made for

and in consideration of the sum of Ten Dollars
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($10.00) and purporting to convey to his wife,

Mary C. Hill, the lands described in the bill of com-

plaint. They admit that no valuable consideration

passed to the said [15] Mary C. Hill, or any

other person in her behalf, to the said Thomas Hill

at the time of the making of said deed, or at any

time thereafter, but deny that no consideration so

passed, and, on the contrary, they allege that the

said Mary C. Hill was at the said time the wife of

the said Thomas Hill, and the said deed was made

in consideration of the love and affection of the

said Thomas Hill to the said Mary C. Hill and for

her better maintenance and support. They admit

that on or about the said 15th day of December,

1917, said deed was by the said Thomas Hill placed

in the custody of one Grover C. Julian, an attorney

at law, then residing in Susanville, in the County of

Lassen, and allege that the said deed was then and

there delivered by the said Thomas Hill to the said

Grover C. Julian in the presence of said Mary C.

Hill, with instructions to hold the same until the

death of said Thomas Hill, and to then hand the

same to the said Mary C. Hill for recordation, and

they admit and allege that the said deed remained

in the custody of the said Grover C. Julian for the

purpose aforesaid until about the 7th day of Au-

gust, 1922, when the said Grover C. Julian, in ac-

cordance with the said instructions of said Thomas

Hill, handed the same to the said Mary C. Hill, the

said Thomas Hill having theretofore died, and

thereafter, and on or about the 8th day of August,

1922, the said Mary C. Hill recorded the same in
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the office of the County Recorder of said County
of Lassen, in Book 9 of Deeds, at page 266. They
deny that the said Mary C. Hill was not informed
prior to the death of said Thomas Hill that said

deed had been made and placed in the custody of the
said Grover C. Julian, and, on the contrary, they
allege that the same was so delivered and placed in

the custody of said Grover C. Julian in the pres-

ence of the said Mary C. Hill. Defendants allege

that the foregoing instructions were given to the

said Grover C. [16] Julian as to the said deed,

and they deny that it was not the intention of said

Thomas Hill that said deed should be delivered to

said Mary C. Hill that said deed should be delivered

to said Mary C. Hill until after his death, and deny
that it was not his intention that said deed should
operate to divest him of the title to the lands de-

scribed therein, or to vest the title thereto in the

said Mary C. Hill until said deed should be deliv-

ered to her after his death, and, on the contrary,

they allege that the said deed was so delivered by
the said Thomas Hill to the said Grover C. Julian
v^ith the intention to then and there make the same
operative and to convey the said property to the said

Mary C. Hill, subject to a life estate reserved in the
said Thomas Hill.

VIII.

The defendants have no knowledge, information,
or belief sufficient to enable them to answer the
allegations of Paragraph VIII of said bill of com-
plaint, and basing their denial on that ground they
deny the same.
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IX.

They admit the allegations of Paragraph IX of

said bill of complaint.

X.

They admit and allege that the said Mary C. Hill

and her children made, executed, and delivered the

deed of trust referred to therein, but they deny that

at the time said deed of trust was delivered to and

accepted by the defendants they were fully or at all

informed as to the facts and circumstances set forth

in Paragraph VII of said bill of complaint relative

to the making or delivery of the deed from Thomas

Hill to Mary C. Hill, or any thereof, except that

they ascertained from the records of the County of

Lassen that the said deed, dated, acknowledged, and

[17] recorded as aforesaid, was of record in the

said county, and they were informed by the said

Mary C. Hill and her said children that the said

deed had been delivered on or about the date thereof

to the said Grover C. Julian, with the instructions

aforesaid, and that the said Mary C. Hill was the

owner of the said property.

XI.

Said defendants admit that at the time of the

filing of the bill of complaint herein they were in-

tending and threatening to sell the said land at

trustees' sale under said deed of trust, and had ad-

vertised that they would sell the same at public

auction on the 26th day of April, 1926, and admit

that a copy of the public notice of said threatened

sale is annexed to said amended bill of complaint,
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but they allege and said defendants admit that they
claim and assert that the said Thomas Hill at the
time of his death had no right, title, or interest

in or to said lands other than a life estate which
terminated at his death. They admit that they
claim and assert that the estate of Thomas Hill now
has no right, title or interest therein, and that the
creditors of said Thomas Hill have no right to re-

sort to said lands, or any part thereof, for the pay-
ment of their said claims. They admit that valid
claims against said deceased have been presented,
allowed, and approved, and now remain wholly un-
paid and unsecured, amounting to approximately
$17,000.00 beside interest, but they have no knowl-
edge, information, or belief sufficient to enable them
to answer the allegation as to the disposition of the
personal property of said estate, and basing their
denial on that ground they deny the same. They al-

lege, however, that a large portion of said indebted-
ness to the said Lonkey was paid by money loaned
by these plaintiffs to the said Mary C. Hill, as here-
inafter more particularly alleged. Defendants, and
each of them, are [18] without sufficient knowl-
edge, information, and belief to enable them to an-
swer as to whether or not said trust deed mentioned
in paragraph X of the amended bill of complaint
covers all land claimed to belong to said estate, ex-
cept about 320 acres of ranch land in said County
of Lassen and 80 acres of unimproved grazing land
in Sierra County, California, and basing their de-
nial on that ground they deny the same. Defend-
ants, however, deny that the land mentioned in said
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trust deed belongs to the said estate. Defendants

are without sufficient knowledge, information, or

belief to enable them to answer the allegation of

said bill of complaint that said 320 acres of ranch

land consists of four separate parcels of 40 acres

each and another separate parcel of 160 acres and

another separate parcel of 160 acres, and basing

their denial on that ground they deny the same.

Defendants are without sufficient knowledge, in-

formation, or belief to enable them to answer the

allegation of said bill of complaint that all of said

parcels belong to and are part of the main ranch,

of which all the rest is conveyed or attempted to be

conveyed by the deed of trust under which the de-

fendants claim as aforesaid, and basing their denial

on that ground they deny the same. Defendants

are without sufficient knowledge, information or be-

lief to enable them to answer the allegations of said

bill of complaint that if said parcels are separated

from the main body of said ranch, they will have

small value—^probably not to exceed $4,000.00—and

that the title to the said 80 acres of land is uncer-

tain, and that said land has no known value, and

basing their denial on that ground they deny the

same.

XII.

They admit that defendants Patrick Walsh and

W. M. Kearney will not bid any more for said prop-

erty than the amount of the indebtedness which said

deed of trust was given to secure, and admit [19]

that they will assert that neither of the plaintiffs,

nor any of the creditors of Thomas Hill, deceased,
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has any right or redemption from such sale, but
deny that a cloud will be cast upon the title to said

land, and deny, as a result, the plaintiffs, or any
other creditors of said Thomas Hill, deceased, will

be unable to collect their claims against the estate

of said deceased, and deny that they will suffer

great and irreparable or any injury or damage, but
said defendants allege that the said defendants have
already sold the said property pursuant to the terms
of said trust deed, but before the said sale they
gave the said plaintiffs every opportunity to sell

the same at a price in excess of the amount due to

the said defendants under said deed of trust.

Further answering said amended bill of complaint
and as and for a further and second defense the de-

fendants allege and show to the Court:

I.

That the said plaintiffs and the said Thomas Hill
and his estate, and all creditors of his estate, and
aU persons claiming by, through, and under the
said Thomas Hill, are estopped from denying or
disputing the due delivery of said deed from the
said Thomas Hill to said Mary C. Hill, and in this

behalf said defendants allege that the said instru-
ment was prepared by the direction of said Thomas
Hill and was signed by him with the knowledge of
said Mary C. Hill, and was acknowledged by him in
such a manner as to entitle the same to be recorded,
and the same was, with the knowledge and in the
presence of said Mary C. Hill, placed in the custody
of one Grover C. Julian, an attorney at law, with
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directions to the said Grover C. Julian to hold the

same and upon the death of the said Thomas Hill

to hand the same to the [20] said Mary C. Hill

to be recorded, and the said Thomas Hill and the

said Mary C. Hill thereby placed the said instru-

ment in such a position that the same would in

the natural order of events be recorded and become

a public record, and the same was so handed to the

said Mary C. Hill by the said Grover C. Julian

after the death of said Thomas Hill and placed of

record as aforesaid.

II.

That the said defendants relied upon the said in-

strument and the record thereof, and believed that

the same was duly delivered, and had no notice,

knowledge, or information to the contrary, and be-

lieved that the same was so handed to the said

Grover C. Julian by the said Thomas Hill with the

intent that the same should thereupon become

effective and should vest in the said Mary C. Hill

an estate in remainder in the said property after

the life estate therein of said Thomas Hill, and so

relying upon the said instrument and the record

thereof and so believing that the same had been duly

delivered as aforesaid, the said defendants loaned

and advanced to the said Mary C. Hill, on the faith

of the said instrument, the said sum of $50,000.00,

and at the time of so advancing said money the said

defendants had no knowledge, notice, or informa-

tion in any way disparaging the apparent title of

the said Mary C. Hill to the said land, and they ad-



26 John M. Walsh et al. vs.

vanced the said money in good faith in reliance

upon said title.

III.

That at the said time of the delivery of said

deed said Grover C. Julian had no knowledge of

any of the statements made by the said Thomas
Hill to the said Bank of Lassen County, or to

any other person, showing that the said Thomas
Hill still claimed to own the said land, not-

withstanding the said deed, nor did he at any time

know of any such statement, or of any state-

ment, [21] made by the said Thomas Hill until

long after the death of the said Thomas Hill and

after he had so handed the said deed to the said

Mary C. Hill for recordation, and the said Thomas
Hill knew that the said Grover C. Julian knew of no

statements or acts of said Thomas Hill showing an

intention not to deliver the said deed as an effective

instrument at the time the same was delivered to the

said Grover C. Julian, and well know that the said

Grover C. Julian, as an attorney at law, would carry

out the instructions which were given to him by the

said Thomas Hill and that he would upon the death

of said Thomas Hill hand the said deed to the said

Mary C. Hill for recordation, and the said Thomas
Hill, if he did not in fact intend that the said deed

should become effective as aforesaid, was guilty of

gross carelessness in so placing the said deed where

the same would in the natural course of events

be recorded and be relied upon as showing title to

the said property in the said Mary C. Hill.
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lY.

That by reason of the premises the said defend-

ants were misled to their prejudice by the act of

said Thomas Hill, and the said Thomas HiU and his

estate and all persons claiming thereimder are

barred and estopped from asserting that the said

instrument was not so delivered with the intent that

the same should become effective.

Further answering said amended bill of complaint

and as and for a further and third and separate de-

fense thereto the defendants allege and show to the

Court

:

I.

That the said Bank of Lassen County, a corpora-

tion, is barred and estopped from denying or dis-

puting the due delivery [22] of said deed from

said Thomas Hill to Mary C. Hill, and in this

behalf defendants allege that at the time of the exe-

cution of the promissory notes and deed of trust

to the said defendants the said plaintiff Bank of

Lassen County knew that the said defendants were

about to loan and advance to the said Mary C. Hill

the sum of $50,000.00 to be secured by said promis-

sory notes and said deed of trust, and knew that

the said defendants were relying upon the title of

the said Mary C. Hill in and to the said land and

were relying upon the said deed from the said

Thomas Hill to the said Mary C. Hill as conveying

the title of said land to the said Mary C. Hill.

II.

At the said time, as defendants are now informed
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and believe, the said Bank of Lassen County had in

its possession certain statements in writing made by
the said Thomas Hill and which are set up and re-

ferred to in the bill of complaint herein, in which

statements said Thomas Hill represented himself

to be the owner of the said land, and which state-

ments are now relied upon by the said Bank of

Lassen County for the purpose of showing an intent

of the said Thomas Hill not to deliver the said deed

;

that said statements and the existence thereof were

entirely unknown to the defendants, and said Bank
of Lassen County well knew that the said state-

ments were entirely unknown to defendants, and

said plaintiff Bank of Lassen County well knew
that the defendants would not loan the said money
if they had known of any fact which threw any

doubt upon the validity of said deed.

III.

Notwithstanding the premises the said Bank of

Lassen County did not inform the defendants of

the said statements, or any thereof, nor did it in

any way notify the defendants of any fact [23]

within its knowledge throwing any doubt upon the

vadility of said deed, but concealed the said state-

ments from the defendants.

IV.

That the said plaintiff Bank of Lassen County

had full and complete knowledge of the said trans-

action between the defendants herein and the said

Mary C. Hill and her childi'en at the time the same

was being negotiated and before and at the consum-
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mation thereof on or about the 20th day of Decem-

ber, 1922; that the said defendants communicated

with the said plaintiff Bank of Lassen County, a

corporation, prior to the making of said loan and

the taking of the said trust deed, and the said plain-

tiff Bank of Lassen County aided in the negotiations

for the consummation thereof; that as defendants

are informed and believe said plaintiff Bank of

Lassen County was instrumental in making the

arrangements with said Georgiana F. Lonkey

whereby certain of the money to be advanced by

the plaintiffs to the said Mary C. Hill would be

applied to the satisfaction of said indebtedness, and

the mortgage lien of the said Georgiana F. Lonl^ey

on the said land would be released upon the con-

summation of the said loan by defendants to the

said Mary C. Hill of the said $50,000.00 aforesaid;

that as defendants are infoi-med and believe the

said Bank of Lassen County actually received ana

held the moneys delivered by defendants to the said

Mary C. Hill over and above the amount required

to obtain the reconveyance to her of said lands by

Richard Kirman and Walter J. Harris and for the

purpose of releasing the said Lonkey mortgage;

that said plaintiff Bank of Lassen County recom-

mended to defendants the making of the said loan

V defendants to the said Mary C. Hill and urged

the same, and at the time the said loan was being

negotiated and consummated as herein stated said

plaintiff Banl. [24] 5an7c of Lassen County made

no claim whatever to defendants of, in or to any

rights, liens, or interest in said land and premises,
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nor did plaintiff Bank of Lassen County mention

or relate to defendants, or either of them, any of

the facts alleged in the amended bill of complaint

herein, notwithstanding that plaintiff Bank of

Lassen County now claims to have then had knowl-

edge thereof and remained quiet when the defend-

ants paid over and loaned the said money aforesaid.

V.

That by reason of the representations made to

the defendants herein by the said Bank of Lassen

County, and by reason of its failure to inform

the defendants of the facts within its knowledge,

and set forth in its bill of complaint, the said Bank
of Lassen Countj^ is barred and estopped from rely-

ing upon any of the said facts in order to show

that it was not the intent of the said Thomas Hill

to deliver the said deed or as showing that the said

Thomas Hill did not intend that the said deed

should be effective, and it would be against equity

and good conscience to permit the plaintiff Bank
of Lassen County to use any of the said facts, or

by reason thereof, to deny that the said Mary C.

Hill is and was the owner of said property at the

time the said defendants loaned the said money to

her and took the said promissory notes and deed of

trust from her.

VI.

That by reason of the premises the said Bank

of Lassen County is barred and estopped from

claiming any part of the proceeds of the sale of

the said land in order to satisfy its claim against
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the said Thomas Hill until the defendants herein

have been fully paid for their advances to the said

Mary C. Hill as aforesaid. [25]

Further answering said amended bill of com-

plaint and by way of cross-complaint against the

plaintiffs above named defendants allege and show

to the Court:

I.

That the defendants John M. Walsh, Thomas A.

Kearney, W. M. Kearney, and Patrick Walsh,

were at the time of the commencement of this suit

citizens and residents of the State and District of

Nevada, and the said defendants W. M. Kearney and

Patrick Walsh are now citizens and residents of

the State and District of Nevada, but since the filing

of the bill of complaint herein and since the sale of

the lands in the trust deed hereinafter mentioned,

both trustees, Thomas A. Kearney and John M.

Walsh, died, and Patrick Walsh & Sons, Inc., a cor-

poration, was substituted herein in their place and

stead.

II.

That the plaintiff Bank of Lassen County is a

corporation organized and existing under and by

virtue of the laws of the State of California and is

a citizen and resident of the State of California and

of the Northern Division of the Northern District

of California, and the plaintiff Mary C. Hill, as ad-

ministratrix of the Estate of Thomas Hill, Deceased,

is a citizen and resident of the State of California

and of the Northern Division of the Northern Dis-

trict of California.
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III.

That the matter in controversy in this suit, ex-

clusive of interests and costs, exceeds the sum of

$3,000.00.

IV.

That on the 25th day of May, 1923, Mary C. Hill

was, by an order and decree of the Superior Court

of the State of [26] California, in and for the

County of Lassen, duly appointed administratrix

of the Estate of Thomas Hill, Deceased, thereafter

duly qualified as such, and is now and at all times

after said date has been the duly qualified and act-

ing administratrix of the Estate of Thomas Hill,

Deceased.

V.

That the said Patrick Walsh & Sons, Incorpo-

rated, a corporation, is a corporation duly organized

and existing under and by virtue of the laws of the

State of Nevada and is a citizen and resident of

the State of Nevada.

VI.

That prior to any of the times herein mentioned

the said Thomas Hill and the said Mary C. Hill were

husband and wife, and the said Thomas Hill was

the owner in fee, in the possession and entitled to

the possession of those certain lots, pieces and par-

cels of land situate, lying and being in the County

of Lassen, State of California, and more particu-

larly bounded and described as follows, to wit:

The W.i/s of NW.y4, SE.14 of NW.14 and

the SW.i/4 of Section 2; the E.1/2, SW.y4, S.i/o
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of NW.i/4 and the NW.14 of NW.i^ of Sec-

tion 3; the E.y2> 8.1/2 of SW.i/j; and the NE.14

of SW.% of Section 4; the £.1/2 of NE.14 and

the SE.14 of Section 8; the N.1/2 of N.1/2 of

SE.% and W.1/2 of SW.14 of Section 9; the

N.1/2 of N.1/2 and SW.i^ of NW.14 of Section

10; the W.1/2, W.1/2 of E.1/2 and the E.1/2 of

SE.14 of Section 11; the NE.14 of NW.i/4 and

the W.i/^ of NE.14 of Section 14; also a piece

of land bounded as follows: Beginning at a

point 10 chains west of the corner of Sections

11-12-13 and 14 and running thence South 15

chains ; thence South 58° 45' West, 11.72 chains

to the quarter-quarter line; thence north along

said quarter-quarter line 21.10 chains to the

line between Sections 11 and 14; thence east

10 chains to the place of begiiming, being in

said Section 14, all in Township 31 North,

Eange 12 East, M. D. M.

;

Also the SE.14 of SE.14 of Section 34, and

the W.1/2 of SW.i/4 of Section 35, in Township

32 North, Range 12 East M. D. M.

;

Also the N.1/2 of SW.i/4 of Section 2, and

the E.1/2 of SE.i/4 of Section 3, in Township

31 North, Range 11 East, M. D. M., contain-

ing in all 3,218.58 acres, more of less according

to Government Survey. [27]

VII.

That on the 15th day of December, 1917, the said

Thomas Hill signed and executed a deed conveying

all of the said property to his said wife, Mary C.
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Hill, and thereupon on the said 15th day of De-

cember, 1917, duly acknowledged the same before

a notary public in and for the said county and

state, duly authorized to take such acknowledg-

ments, and thereupon delivered the said instrument

in the presence of the said Mary C. Hill to one

Grover C. Julian with instructions to hold the same

until the death of the said Thomas Hill, and then

hand the same to the said Mary C. Hill, and said

defendants are informed and believe and on sucl^

information and belief allege that the said deed

was on the said 15th day of December, 1917, duly

delivered by the said Thomas Hill to the said Mary

C. Hill in the manner aforesaid and with the in-

tent and purpose that title to the said property

should vest in the said Mary C. Hill, subject to a

life estate in the said Thomas Hill. A copy of the

said deed is hereunto annexed, marked "Exhibit A'^

and made a part hereof.

VIII.

Thereafter the said Thomas Hill died, and there-

upon and on or about the 8th day of August, 1922,

the said Grover C. Julian handed the said deed to

the said Mary C. Hill and she recorded the same

on the 8th day of August, 1922, at thirty minutes

past two o'clock P. M. in the office of the County

Recorder of the said county and state, and the same

was thereupon recorded in Book 9 of Deeds at page

266. Thereafter and on or about the 20th day of

December, 1922, the defendants, W. M. Kearney

and Patrick Walsh loaned and advanced to the
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said- Mary C. Hill the sum of $50,000 evidenced by

two certain promissory notes executed by said

Mary C. Hill and her children, Mrs. Sadie Case,

Cleve [28] Hill, Joseph Hill, Robert Elmer Hill,

Thomas Gay Hill, Lawrence Hill, Jessie I. Hill,

Jimmie O. Hill, Florence Hill Douglas, Hubert W.

Hill, Mildred L. Hill, Christine V. DeForest, and

Maud B. McGregor, in words and figures following,

to wit:

''$8,000.00. Reno, Nevada,

December 20th, 1922.

One year after date, without grace, for value

received, we, or either of us, promise to pay to

W. M. Kearney, or order, at Reno, Nevada, the sum

of Eight Thousand Dollars in lawful money of the

United States of America, with interest thereon

in like lawful money at the rate of eight per cent,

per annum from date until paid. Interest payable

semi-annually, also after judgment.

The endorsers, sureties, guarantors and assignors,

severally waive presentation for payment, protest

and notice of protest for non-payment of this note,

and all defenses on the ground of any extension of

time of its payment that may be given by the holder

or holders, to them or either of them, or to the

maker or makers thereof, or either of them. In

the event of the non-payment of this said note at

maturity, or at its collection by suit, we, or either

of us, agTee to pay all expenses that may be in-

curred thereby, including a reasonable attorney's

fee, and to that end bind ourselves, our heirs, ex-

ecutors, administrators and assigns forever. For
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the purpose of attachment or levy of execution,

this note shall be payable wherever we, or either

of us, may be situated, at the option of the holder.

MARY C. HILL.

MRS. SADIE CASE.
CLEVE HILL.

JOSEPH HILL,
ROBERT ELMER HILL.

THOMAS OAY HILL.

LAWRENCE HILL.

JESSIE L HILL.

JIMMIE O. HILL.

FLORENCE HILL DOUGLAS.
HUBERT W. HILL.

MILDRED L. HILL.

CHRISTINE V. DeFOREST.
]\IAUD B. McOREaOR.

By MARY C. HILL,

Their Attorney-in-fact.

(1.60 Documentary Stamps cancelled.)"

''$42,000.00. Reno, Nevada.

December 20th, 1922.

Three years after date, without grace, for value

received, we, or either of us, promise to pay to

Patrick Walsh, or order, at Austin, Nevada, the

sum of Forty-two Thousand DoUars in lawful

money of the United States of America, with in-

terest thereon in like lawful money at the rate of

eight per cent per annum from date imtil paid.

Interest payable semi-annually, also after judgment.

The endorsers, sureties, guarantors and assignors,

severally waive presentation for payment, protest
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and notice of protest for non-payment of this note,

and all defenses on the ground of any extension of

time of its payment that may be given by the holder

or holders, to them or either of them, or to the

maker or makers thereof, or either of them. In

the event of the non-payment of this said note at

maturity, or [29] its collection by suit, we, or

either of us, agree to pay all expenses that may be

incurred thereby, including a reasonable attor-

ney's fee, and to that end bind ourselves, our heirs,

executors, administrators, and assigns forever. For

the purpose of attachment by levy or execution, this

note shall be payable wherever we, or either of us,

may be situated, at the option of the holder.

MAEY C. HILL.

MRS. SADIE CASE.
CLEVE HILL.

JOSEPH HILL.
EGBERT ELMER HILL.

THOMAS OAY HILL.

LAWRENCE HILL.

JESSIE I. HILL.

JIMMIE O. HILL.

FLORENCE HILL DOUGLAS.
HUBERT W. HILL.

MILDRED L. HILL.

CHRISTINE V. DeFOREST.
MAUDE B. McGregor.

By MARY C. HILL,

Their Attorney-in-fact.''
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IX.

That at the time of the delivery of the said notes

and the payment of said sum, and to secure the

payment of the said principal sum and the interest

thereon, as mentioned in said notes, the said Mary

C. Hill and her said children duly executed and de-

livered to their defendants, John M. Walsh and

Thomas A. Kearney, as trustees, their deed of trust

bearing date the 20th day of December, 1922, con-

veying unto them the land and premises above de-

scribed. A copy of said deed of trust is attached

hereto, marked Exhibit "B" and made a part

hereof.

X.

The said trust deed was duly acknowledged so as

to entitle it to be recorded, and on the 3d day of

January, 1923, the same was duly recorded in the

office of the County Recorder of Lassen County,

California, in Book C of Trust Deeds at page 249

and following. [30]

XI.

That at and prior to the time that the said de-

fendants so advanced and loaned the said sum of

money to the said Mary C. Hill the said land above

described was subject to certain liens created

thereon by the said Thomas Hill and Mary C. Hill,

to wit:

(1) On or about the 15th day of December,

1917, the said Thomas Hill and the said Mary C.

Hill borrowed the sum of $30,000 from Farmei's &
Merchants National Bank of Reno, Nevada, and,

in order to secure the payment thereof, together
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with interest on $15,000 thereof at eight per cent

per annum, and on $15,000 thereof at seven per cent

per annum, made, executed and delivered to Richard

Kirman and Walter J. Harris a deed of trust by

which the said property was conveyed to the said

Richard Kirman and Walter J. Harris in trust,

which said deed of trust was thereafter on the 15th

day of December, 1917, duly recorded in the office

of the County Recorder of the County of Lassen,

State of California, in Book B of Deeds at page

500 and following; and at the time the defendants

so loaned and advanced the said money to the said

Mary C. Hill the principal and interest due on the

indebtedness referred to in the said deed of trust

was unpaid and the said land was subject to a lien

therefor.

(2) On or about the 10th day of July, 1921, the

said Thomas Hill and the said Mary C. Hill bor-

rowed the sum of $27,200 from one Georgiana F.

Lonkey, and made, executed and delivered to said

Georgiana F. Lonkey a mortgage upon the said

land to secure the payment of the sum of $27,200

on the 10th day of July, 1923, together with interest

at six per cent per annum, which mortgage was

duly recorded in the office of the Recorder of the

County of Lassen, State of California, on the 23d

day of August, 1921, in Book R of Mortgages at

page 193 and following. At the time the said de-

fendants so loaned the said money to the said Mary

C. HiU the indebtedness secured by the said mort-

gage and recited therein was unpaid, and the said
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property was subject to the lien of the said mort-

gage.

XII.

That the said Mary C. Hill requested the de-

fendants herein to advance and loan to her the said

sum of money so loaned by the said defendants to

her for the express purpose of paying and discharg-

ing the said liens upon the said land, and the said

defendants so loaned and advanced the said money

for the express purpose of paying and discharging

the said liens, and the said defendants, [31]

themselves, at the direction of the said Mary C.

Hill, saw to it that the said money was applied to

discharge the said liens and the said indebtedness;

and thereupon the said defendants did, under the

direction of the said Mary C. Hill, apply the said

money so loaned by them to her upon said indebted-

ness as follows: They paid to the said Richard

Kirman and Walter J. Harris on the principal

and interest due upon the said indebtedness secured

by the said deed of trust to said Eichard Kirman

and Walter J. Harris the sum of $32,050, and the

same was received by the said Richard Kirman

and Walter J. Harris in satisfaction of the said

indebtedness, and thereupon the said Richard Kir-

man and Walter J. Harris reconveyed all the right,

title, interest and estate in and to the said prop-

erty which they obtained by the said deed of trust

to the said Mary C. Hill. The said defendants paid

to the said Georgiana F. Lonkey the sum of $14,800

upon the principal and interest due to the said

Georgiana F. Lonkey and evidenced by the said
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mortgage and secured thereby. In consideration of

the said payment to the said Georgiana F. Lonkey

the said Georgiana F. Lonkey released the said land

from the lien of the said mortgage, and duly re-

corded in the oface of the Recorder of the County

of Lassen, State of California, a release of the said

land from said mortgage.

XIII.

At the time that the said defendants so loaned the

said money to the said Mary C. Hill they believed

that the said Mary C. Hill was the owner m fee of

the said property and that the said deed from the

said Thomas Hill to Mary C. Hill was duly deliv-

ered to her, and believed and intended that by the

said deed of trust so executed by the said Mary C

Hill to the defendants they would obtain and did

obtain a first and valid lien upon the fee-simple

title to the said land, and the said Mary C_ HiU

likewise [32] believed and represented to the de-

fendants that she was the owner m fee of the said

land and that the said defendants would acquire a

first lien on the fee-simple title to the said land.

XIV.

Notwithstanding the premises, the said plaintifi

Mary C. Hill thereafter and on or about the 25th

day of May, 1923, had herself appointed adminis-

Jtrix of the estate of Thomas ffill, d-e-ed, and

thereupon the said Mary C. Hill and the oth r

plaintifi herein claimed that the said Thomas HiU

was the owner of the said land and the said plain-

tiffs ever since said time have threatened to convey
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the said land as the property of the said Thomas
Hill and his estate; that the claims of the said

plaintiffs and any conveyance made by them of the

said property as the property of the said Thomas
Hill or his estate will create a cloud upon the said

property and the title of defendants thereto.

XY.
Defendants hereby incorporate herein all of the

allegations set forth in their foregoing further and

second defense with the same force and effect as if

the same were set forth herein in full.

XVI.
Said defendants hereby incorporate herein all of

the allegations set forth in their foregoing third and

separate defense with the same force and effect as

if the same were set forth herein in full.

XVII.

The said defendants W. M. Kearney and Patrick

Walsh have ever since been the owners and holders

of the said promissory notes set forth herein, and

no part of the principal or interest due thereon has

ever been paid. [33]

XVIII.

Since the commencement of this action, the said

indebtedness being entirely unpaid, the said John

M. Walsh and Thomas A. Kearney, as trustees un-

der the said deed of trust, sold all of the said prop-

erty in accordance with the provisions of the said

deed of trust and at the sale thereof the said Pat-

rick Walsh & Sons Incorporated, a corporation,
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made the highest and best bid for the said property

and purchased the same for the amount due on the

said indebtedness, less the smn of $5,000 which is

still due and unpaid. Thereupon, the said trustees,

in pursuance of the terms of the said deed of trust,

duly conveyed the said property to the said Patrick

Walsh & Sons Incorporated, a corporation, and it

ever since has been and now is the owner thereof,

and all adverse claims of the plaintiffs thereto are

without right. The said Patrick Walsh & Sons In-

corporated, is a corporation formed and controlled

by the said Patrick Walsh, and all the stock thereof

is owned or controlled by him, and defendants W.
M. Kearney and Patrick Walsh received no money

whatever upon said sale, and the said corporation

holds the said land for their use and benefit.

XIX.

That the defendants and cross-complainants have

no plain, speedy, or adequate remedy in the ordi-

nary course of law.

WHEREFOEE, defendants pray:

1. That it be adjudged that the plaintiffs and the

estate of Thomas Hill, deceased, have no right, title,

interest or estate in or to the said property, and

that they be enjoined and restrained from convey-

ing or encumbering the same as the property of

Thomas Hill or of his estate, and that the title of

defendants to the said property be quieted against

the said plaintiffs.

2. That, if it should be held that the said defend-

ants [34] failed to obtain a valid first lien on the
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fee-simple title to the said property by the said deed

of trust, Exhibit "B," they be subrogated to the

said liens of the said Richard Kirman and Walter

J. Harris and the said Georgiana F. Lonkey.

3. That it be adjudged that the plaintiffs and the

said Thomas Hill and his estate are estopped from

denying the delivery of the said deed, Exhibit **A,"

and the title of the said Mary C. Hill and the valid-

ity of the said deed of trust. Exhibit ''B."

4. That, if it should be held by the court that the

said defendants are not the owners of the said prop-

erty, but that they are entitled to be subrogated to

the said liens of Richard Kirman and Walter J.

Harris and Georgiana F. Lonkey, that the Court

order said property to be sold, and that the same

be sold under the direction of the Court, and that

the proceeds of the said sale be applied and paid to

the defendants in discharge of the amount advanced

by them upon the said liens, together with interest

thereon, and that any balance thereof be paid to the

plaintiffs.

5. That, if it should be held by the Court that

the said defendants are not the owners of the said

property, it be adjudged that any right or title in

or to the said property to which the said Mary C.

Hill might be or become entitled as heir at law of

said Thomas Hill, deceased, be declared to be sub-

ject to the said deed of trust. Exhibit "B"; and

that any money to which the said Mary C. Hill

might otherwise be or become entitled by reason of

the sale of the said property in the matter of the
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estate of Thomas Hill, deceased, be declared to be

subject to the said deed of trust. Exhibit "B."

6. That, if it should be held by the Court that the

said defendants are not the owners of said prop-

erty, it be adjudged that any money to which the

Bank of Lassen County might otherwise [35] be

or become entitled by reason of the sale of said

property in the Matter of the Estate of Thomas
Hill, Deceased, be declared to be held in trust for

the defendants and be declared to be subject to the

said deed of trust. Exhibit "B."

7. That, if it should be held by the Court that

the said sale of said property did not pass title to

said property to defendant Patrick Walsh & Sons

Incorporated, the said sale be vacated and set aside.

8. That the defendants recover their costs of

suit herein, and for such other and further relief as

may be meet in the premises and agreeable to

equity.

TREADWELL, VAN FLEET & LATJGH-
LIN,

N. J. BARRY,
W. M. KEARNEY,

Solicitors for Defendants. [36]

EXHIBIT ''A."

THIS INDENTURE, made this 15th day of De-

cember, 1917, BETWEEN Thomas Hill of Lassen

County, California, the party of the party of the

first part, and MARY C. HILL, his wife of the

same County and State, the party of the second

part;
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WITNESSETH: That the said party of the first

part, for and in consideration of the sum of Ten

($10.00) Dollars, lawful money of the United States

to him in hand paid by the said party of the second

part, the receipt whereof is hereby acknowledged,

does by these presents grant, bargain, sell and con-

vey unto the said party of the second part, and to

her heirs and assigns forever, all those certain lots,

pieces and parcels of land, situate in the County of

Lassen, State of California, and described as fol-

lows, to wit:

The W. 1/2 of NW. 14, SE. 1/4 of NW. 14 and the

SW.i/4 of Section 2; The E. 1/2, SW. 1/4, S. 1/2 of

NW. 14 and the NW.i/4 of NW. % of Section 3; the

E.i/s S.i/s of SW.y4 and the NE.i/4 of SW. % of Sec-

tion 4; the E. 1/2 of NE. 14 and the SE. i/4 of Section

8 ; the N. 1/2, N. 1/2 of SE. % and the W. 1/2 of SW.%
of Section 9; The N. 1/2 of N. 1/2 and the SW. % of

NW.i^of Section 10; the W.i/s, W. 1/2 of E. 1/2

and the E. 1/2 of SE. i^, of Section 11; the NE. %
of NW. 1/4 and the W. 1/2 of NE. 1/4 of Section 14;

also a piece of land bounded as follows: Beginning

at a point 10 chains west of the corner of Sections

11-12-13 and 14, and running thence south 15

chains; thence south 58 degrees 45' West 11.72

chains to the quarter-quarter line; thence north

along said quarter-quarter line 21.10 chains to the

line between Sections 11 and 14; thence east 10

chains to the place of beginning, being in Section

14, all of said land above described being in Town-

ship 31 North of Range 12 East, M. D. M.

Also the SE.% of SE. % of Section 34, and the
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W. 1/2 of SW. 14 of Section 35, in Township 32

North of Range 12 East, M. D. M. [37]

Also the N. 1/2 of SW. 1/4 of Section 2, and the

E. 1/2 of SE. 1/4 of Section 3, in Township 31 North

of Range 11 East, M. D. M.

Containing in all 3,218.58 acres of land, more or

less according to Government Survey.

TOGETHER with all and singular the tenements,

hereditaments and appurtenances thereunto belong-

ing or in anywise appertaining, and all the water

and water rights incident thereto, and the rents, is-

sues and profits thereof.

TO HAVE AND TO HOLD, all and singular,

the said premises, with the appurtenances, unto the

said party of the second part, her heirs and assigns

forever.

IN WITNESS WHEREOF, the said party of

the first part has hereunto set his hand and seal the

day and year first above written.

THOMAS HILL.

(Ninety-five Dollars Documentary Stamps afBxed

and cancelled.)

State of California,

County of Lassen,—ss.

On this 15th day of December, in the year One

Thousand Nine Hundred and Seventeen, before me,

Alcesta Lowe, a Notary Public, in and for the

County of Lassen, personally appeared Thomas

Hill, known to me to be the person whose name is

subscribed to the within instrument, and he duly ac-

knowledged to me that he executed the same.
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IN WITNESS WHEREOF, I have hereunto set

my hand and affixed my Official Seal at my office in

the County of Lassen, the day and year in this cer-

tificate first above written.

[Seal] ALCESTA LOWE,
Notary Public in and for the Co. of Lassen, State

of California.

[Endorsed] : Recorded at the request of Cleve-

land Hill Aug. 8, 1922, at 30 min. past 2 o'clock

P. M., at page 266 in Book 9 of Deeds, Lassen

County Records.

C. L. RAMSEY,
Recorder.

By Grace B. Ramsey,

Deputy. [38]

EXHIBIT "B."

THIS DEED OF TRUST, made and entered into

this 20th day of December, A. D. 1922, between

MARY C. HILL, a widow, and MRS. SADIE
CASE, CLEVE HILL, JOSEPH HILL, ROB-
ERT ELMER HILL, THOMAS GAY HILL,

LAWRENCE HILL, JESSIE I. HILL, JIMMIE
O. HILL, FLORENCE HILL DOUGLASS, HU-
BERT W. HILL, MILDRED L. HILL, CHRIS-
TINE Y. DeFOREST and MAUD B. McGREGOR
by MARY C. HILL, their attorney-in-fact under

power of attorney, all of Lassen County, State of

California, parties of the first part, and Thomas A.

KEARNEY of Reno, Washoe County, Nevada, and

JOHN M. WALSH of Austin, Lander County,
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Nevada, parties of tlie second part, and PAT-

EICK WALSH, of Austin, Lander County, Ne-

vada, and W. M. KEARNEY, of Reno, Washoe

County, Nevada, parties of the third part,

WITNESSETH:
That the said parties of the first part have

granted, bargained, sold and convey, and do hereby

grant, bargain, sell and convey, unto the parties of

the second part, in joint tenancy, and to the sur-

vivor of them, their successors and assigns, all that

certain real property situated in the County of Las-

sen, State of California, and described as follows

:

The W. 1/2 of NW. 1/4, SE. i/4 of NW. i/4 and the

SW.1/4 of Section 2 ; the E.1/2, SW.1/4, S.1/2 of NW.i^

and theNW.iA of NW.i/4 of Section 3; the E.i/s, 8.1/2

of SW.14 and the NE.ii of SW.i^ of Section 4; the

E.y2 of NE.14 and the SE. 1/4 of Section 8; the

N. 1/2, N. 1/2 of SE. i;4 and the W. 1/2 of SW. % of

Section 9; the N. 1/2 of N.1/2 and the SW.14 of

NW.i4of Section 10; the W. 1/2, W. 1/2 of E.1/2

and the E.1/2 of SE. i/t of Section 11; the NE.14

of NW.i/4 and the W.1/2 of NE.1/4 of Section 14;

also a piece of land bounded as follows: Beginning

at a point 10 chains west of the corner of Sections

11-12-13 and 14, and running thence South 15

chains; thence South 58° 45' West, 11.72 chains to

the quarter-quarter line ; thence north along said

quarter-quarter line 21.10 chains to the line between

Sections 11 and 14; thence east 10 chains to the

place of beginning, being in said Section 14, al] in

Township 31 North, Range 12 East, M. D. M. [39]

Also the SE. % of SE. 14 of Section 34, and the
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W. 1/2 of SW. 14 of Section 35, in Township 32
North, Range 12 East, M. D. M.

Also the N. 1/2 of SW. i^ of Section 2, and the
E. 1/2 of SE. 1/4 of Section 3, in Township 31 North,
Range 11 East, M. D. M., containing in all 3,218.58

acres, more or less according to Government Sur-
vey.

TOGETHER with all water and water rights,

ditches and ditch rights, easements and privileges

appurtenant and incident thereto or used or useful

in connection with the aforesaid premises.

Together with all and singular, the tenements,

hereditaments and appurtenances thereto belonging,

or hereafter to be placed thereon, or in anywise ap-

pertaining; and, also all the estate, right, title and
interest, or other claim or demand, as well in law as

in equity, which the parties of the first part now
have, or may hereafter acquire of, in or to the said

premises, or any part thereof, with the appurte-

nances, hereby abandoning all right of homestead
in and to said premises and hereby expressly waiv-
ing any and all equity of redemption and agreeing

to warrant and defend the title to the same.

TO HAVE AND TO HOLD unto the said par-

ties of the second part, as joint tenants, with the

right of survivorship, as such, their successors and
assigns, IN TRUST, NEVERTHELESS, for the

uses and purposes hereinafter limited and de-

scribed; namely:

This Deed of Trust, however, is intended as a

deed of trust and mortgage to secure the payment
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of two promissory notes in the words and figures,

following, to wit:

*' $8,000.00. Reno, Nevada,

December 20tli, 1922.

McDow XX "One year after date, without

grace, for value received, we, or either of us, prom-

ise to pay to W. M. Kearney, or order, at Reno,

Nevada, the sum of Eight Thousand Dollars in law-

ful money of the United States of America, with in-

terest thereon in like lawful money at the rate of

eight per cent, per annum from date until paid.

Interest payable semi-annually, also after judg-

ment. [40]

"The endorsers, sureties, guarantors and assign-

ors severally waive presentation for payment, pro-

test and notice of protest for non-payment of this

note, and all defenses on the ground of any exten-

sion of time of its payment that may be given by

the holder or holders, to them or either of them, or

to the maker or makers thereof, or either of them.

In the event of the non-payment of this said note

at maturity, or its collection by suit, we, or either

of us, agree to pay all expenses that may be in-

curred thereby, including a reasonable attorney's

fee, and to that end bind ourselves, our heirs, execu-

tors, administrators and assigns forever. For the

purpose of attachment or levy of execution, this
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note shall be payable wherever we, or either of us,

may be situated, at the option of the holder.

"MARY C. HILL.
"MRS. SADIE CASE.
"CLEVE HILL.
"JOSEPH HILL.
"ROBERT ELMER HILL.
"THOMAS GAY HILL.
"LAWRENCE HILL.
"JESSIE L HILL.
"JIMMIE C. HILL.
"FLORENCE HILL DOUGLASS.
"HUBERT W. HILL.
"MILDRED L. HILL.
"CHRISTINE V. DeFOREST.
"MAUDE B. McGregor.

"By MARY C. HILL,
'

' Their Attorney-in-fact. '

'

($1.60 Documentary Stamps cancelled.)

"142,000.00 Reno, Nevada,

December 20th, 1922.

McDow XX "Three years after date, without

grace, for value received, we, or either of us,

promise to pay to PATRICK WALSH, or order, at

Austin, Nevada, the sum of Forty-two Thousand
Dollars in lawful money of the United States of

America, with interest thereon in like lawful money
at the rate of eight per cent, per annum from date

until paid. Interest payable semi-annually, also

after judgment.

"The endorsers, sureties, guarantors and assign-

ors, severally waive presentation for payment, pro-
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test and notice of protest for non-payment of this

note, and all defenses on the ground of any exten-

sion of time of its payment that may be given by

the holder or holders, to them or either of them, or

to the maker or makers thereof, or either of them.

In the event of the non-payment of this said note

at maturity, or its collection by suit, we, or either of

us, agree to pay all expenses that may be incurred

thereby, including a reasonable attorney's fee, and

to that end bind ourselves, our heirs, executors, ad-

ministrators and assigns forever. For the purpose

of attachment or levy of execution, this note shall

be payable wherever we, or either of us, may be

situated, at [41] the option of the holder.

"MARY C. HILL.

"MRS. SADIE CASE.

"CLEVE HILL.

"JOSEPH HILL.

"ROBERT ELMER HILL.

"THOMAS GAY HILL.

"LAWRENCE HILL.

"JESSIE L HILL.

"JIMMIE O. HILL.

"FLORENCE HILL DOUGLASS.

"HUBERT W. HILL.

"MILDRED L. HILL.

"CHRISTINE V. DeFOREST.

"MAUD B. McGregor.
"By MARY C.HILL,

"Their Attorney-in-fact."

To secure the payment to the said parties of the

third part, of the smn of Eight Thousand Dollars
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($8,000.00) and Forty-two Thousand Dollars ($42,-

000.00), respectively, lawful money of the United

States of America, and interest thereon according to

the terms of the two promissory notes set forth

herein, made, executed and delivered by the said

parties of the first part and payable to the order of

the said parties of the third part respectively; also,

to secure the payment of any and all sums of money,

checks, bills, promissory notes, bonds, liens, balances

of account, overdrafts or other indebtedness, which

are now, or may hereafter during the continuance of

this trust, be, or become due or owing from the par-

ties of the first part, or either of them, to the said

parties of the third part, or for which said parties of

the first part, or either of them, may be, or shall

become in any manner liable to the said parties of

the third part, together with interest on all of such

indebtedness, from the date and creation of the

same to the date of the repayment to the said par-

ties of the third part, at the rate of eight per cent

per annum on all such indebtedness, or such other

!rate as may be agreed upon where the indebtedness

is evidenced [42] by an instrument in writing.

Also, to secure the repayment, on demand, of any

sum, or sums, advanced at any time during the con-

tinuance of this trust by the party of the third

part, for the payment of any taxes, assessment, liens

or encumbrances now subsisting or which may here-

after be levied or imposed upon said premises, or

any part thereof, which may, in the judgment of

the parties of the third part, affect said premises

or this trust. Also, to secure the repayment, on
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demand, of any and all sums paid out by the par-

ties of the second part or third part, in intervening

in, prosecuting or defending any action or proceed-

ing, wherever, in their judgment, it may be neces-

sary to do so, in order to protect the title to said

property or this trust. Also, to secure the repay-

ment by parties of the first part, of the expenses in-

curred for such repairs or prevention of waste upon

said premises as may have been deemed necessary

by parties of the third part, or their successors or

assigns. Also, to secure the payment of interest

on all of said advances and expenses from the time

they are made or incurred to the time of repayment,

at the rate of eight per cent per annum, payable

semi-annually, after the 20th day of December,

1922, or such other rate as may be expressly agreed

upon in writing.

All indebtedness and advances not evidence by

any instrument in writing wherein it is otherwise

provided and the interest thereon, shall be due and

payable, on demand, in lawful money of the United

States of America.

The parties of the first part have full notice that

the parties of the second part are relatives of the

parties of the third part, and hereby consent that

they act as trustees and parties of the second part,

and waive all objections thereto. The parties of

the first part shall be entitled only to [43] notice

of the names and addresses of any substituted trus-

tee or trustees at the time or after substitution is

made, and hereby consent to this provision.
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In case the parties of the first part shall well and

truly pay, or cause to be paid at maturity, to the

parties of the third part, or their successors or as-

signs, in lawful money as aforesaid, the promissory

notes, and all other indebtedness hereinafore men-

tioned, when the same shall become due, with inter-

est as hereintofore specified, and all sums paid out

and expended, together with interest, on demand,

as hereinbefore provided, then the parties of the

second part, the survivor of them, their successors

and assigns, shall reconvey all the estate in said

premises, to them by this instrument granted, to

the parties of the first part, their heirs or assigns,

at their request and cost.

If default shall be made in the payment of said

notes first mentioned, or any portion thereof, or

any installment of interest thereon when due, or

any indebtedness evidenced by any instrument in

writing, as aforesaid, or in the reimbursement of

any moneys, as herein provided to be paid out and

expended, or any advances for taxes, liens, encum-

brances, etc., or any other sum due to parties of

the third part, with the interest thereon, on demand,

as hereinabove expressed, then it shall be lawful for

the said parties of the second part, or the survivor

of them, their successors or assigns, on the appli-

cation of the parties of the third part, or their suc-

cessors or assigns, to sell the above granted prem-

ises, or such part thereof, as in their discretion, they

shall find it necessary to sell in order to accomplish

the objects of this trust, in the manner following,

to wit : [44]
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They shall publish notice of the time and place

of such sale, with a description of the property to

be sold, at least one time a week for three successive

weeks, in some newspaper, published in the County

of Lassen, State of California, and may from thne

to time, postpone such sale by publication, and on

the day of sale so advertised, or to which such sale

may be postponed, at the place named, they may sell

the property so advertised, as a whole or in subdi-

visions, as the parties of the second and third part

may deem best, at public auction, in any county

where any part of said property may be situated, in

the State of California, to the highest bidder for

cash, in lawful money of the United States of Amer-

ica ; and at such sale the holder of any note or in-

strument in writing, or of any of the indebtedness,

or anyone who has made any of the advances here-

inbefore mentioned, or the parties of the third part,

may bid and purchase the whole or any part of said

premises.

And the parties of the second part, or the sur-

vivor of them, their successors or assigns, are hereby

authorized to execute and shall execute, and after

due payment, made, shall deliver to the purchaser

or purchasers, at such sale, deed or deeds of grant,

for the property sold, and in any such deed, are

authorized to recite any and every matter of fact

necessary to authorize such sale and deed and such

sale and deed and such recital shall be conclusive

evidence against parties of the first part of the ex-

istence of the matters so recited and of every other

matter or fact necessary, to authorize such sale,
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whether such matter or fact is recited in such deed

or not, and any such deed or deeds, with such re-

citals therein, shall be effectual and conclusive

against said parties of the first part, their heirs and

assigns, and all other persons. And the receipt for

the purchase [45] money contained in any deed

executed to a purchaser at such sale, as aforesaid,

shall be sufficient discharge of such purchaser from

all obligation to see to the proper application of the

purchase money according to this trust.

Out of the proceeds of such sale, the parties of

the second part shall:

—

FIRST: Pay the expenses of sale, including the

cost of publication and counsel fee of an amount

equal to five (5) per cent of the amount due and

remaining unpaid, in lawful money of the United

States of America, which shall become due upon

any default made by the parties of the first part, in

any of the payments aforesaid. And, also such

sums, if any, as the parties of the second part, or

the parties of the third part, shall have paid or be-

come liable to pay for procuring an abstract, or

continuation thereof, or certificate, or report of the

title to said real property, or any portion thereof,

subsequent to the execution of this deed of trust.

SECOND: They shall retain a sufficient sum to

discharge all the indebtedness and interest due from

parties of the first part to the parties of the third

part, or their successors or assigns, as hereinbefore

specified; and all sums which may have been ad-

vanced or expenses incurred by parties of the third

part, or parties of the second part, for any of the
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purposes hereinbefore specified, with the interest

thereon, and apply the same in pursuance of this

trust, to wit : eight-fiftieths (8/50) to W. M. Kear-

ney, his heirs, successors or assigns, and forty-two

fiftieths (42/50) to Patrick Walsh, his heirs, suc-

cessors or assigns, such representing their respec-

tive interests therein.

THIRD : The surplus, if any, they shall pay to

the parties of the first part, their successors or as-

signs, on demand. [46]

IT IS EXPRESSLY COVENANTED that the

parties of the third part, may from time to time,

appoint other trustee or trustees, to execute the

trusts hereby created; and upon such appointment

and a conveyance to them, by the parties of the

second part, the survivor of them, their successors

or assigns, the new trustees shall be vested with all

the title, interest, power, duties and trusts in the

premises hereby vested in or conferred upon the

parties of the second part. Such new trustees shaU

be considered the successors and assigns of the par-

ties of the second part, within the meaning hereof.

The parties of the second part, or the parties of

the third part, may commence, prosecute, intervene

in, or defend any action or proceeding in any court

of competent jurisdiction, whenever, in their judg-

ment, it may be necessary to do so, in order to

protect the title to said property, and may at any

time, at their option, commence and maintain suit

in any court of competent jurisdiction to obtain

the aid and direction of said court in the execution

by them of the trusts, or any of them herein ex-
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pressed or contained, and may in such suit obtain

orders or decrees, interlocutory or final, of said

court, directing the execution of said trusts, and

confirming and approving their acts, or any of them,

or any sales or conveyances made by them, and ad-

judging the validity thereof, and directing that the

purchasers of the lands and premises sold and con-

veyed be let into immediate possession thereof, and

providing for orders of court or other process, re-

quiring the sheriff of the county in which said lands

and premises are situated to place and maintain

the said purchasers to quiet and peaceable posses-

sion of the lands and premises so purchased by

them, and the whole thereof.

In case default be made in the payment of any

smn or [47] sums hereinabove mentioned, the

trustees, their successors or assigns, shall be entitled

at any time, at their option, and either by themselves,

or by their duly authorized agent, to enter upon and

take possession of the above granted premises, or

any part thereof, and remove all persons therefrom,

and to do an^ perform such acts of repair or culti-

vation, as may be necessar}^ or proper to conserve

the value thereof, and to collect and receive the

rents, issues and profits thereof, and apply the

same in the manner hereinbefore specified in respect

of proceeds of sale of said premises, and to do such

other acts and to exercise such other power in re-

spect to said premises as said trustees may deem

necessary or proper to conserve the value thereof,

and the expenses therein incurred shall be deemed
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to be a portion of the expense of this trust, and se-

cured thereby as hereinbefore provided.

The trustees may at any time, upon request of the

parties of the third part, reconvey to the grantors,

their heirs or assigns, any portion of said premises

without affecting the personal liability of any per-

son, or the payment of any of said indebtedness

and without affecting the title to the remaining

premises.

IX WITNESS WHEREOF, the parties of the

first part have hereunto set their hands and seals

the day and year first above wi'itten.

IN WITNESS WHEREOF, the parties of the

first part have hereunto set their hands and seals

the day and vear fii*st above written.

MARY C. HILL. (Seal)

MRS. SADIE CASE. (Seal)

CLEVE HILL. (Seal)

JOSEPH HILL. (Seal)

ROBERT ELMER HILL. (Seal)

THOMAS GAY HILL. (Seal)

LAWRENCE HILL. (Seal)

JESSIE I. HILL. (Seal)

JIMMIE 0. HILL. (Seal)

FLORENCE HILL DOUGLASS. (Seal)

HUBERT VV. HILL. (Seal)

MILDRED L. HILL. (Seal)

CHRISTINE Y. DeFOREST. (Seal)

MAUD B. McGregor. (Seal)

By ^lARY C. HILL, (Seal)

Their Attorney-in-fact. [^8]
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We accept the foregoing trust.

Dated Dec. 20th, 1922.

JOHN M. WALSH, Trustee.

THOMAS A. KEARNEY, Trustee.

State of California,

County of Lassen,—ss.

On this 20th day of December, 1922, personally

appeared before me Geo. M. McDow, a Court Com-
missioner in and for the said County of Lassen,

Mary C. Hill, known to me to be the person de-

scribed in and who executed the foregoing instru-

ment, who acknowledged to me that she executed

the same freely and volimtarily and for the uses

and purposes therein mentioned.

IN WITNESS WHEREOF, I have hereunto
set my hand and affixed my Official Seal at my office

in the County of Lassen, the day and year in this

certificate first above written.

[Seal] GEO. N. McDOW,
Court Commissioner.

State of California,

County of Lassen,—ss

On this 20th day of December, 1922, personally

appeared before me, Geo. N. McDow, a Court Com-
missioner in and for the said Coimty of Lassen,
Mary C. Hill, known to me to be the person whose
name is subscribed to the within instrument as the

attorney in fact or Mrs. Sadie Case, Cleve Hill,

Joseph Hill, Robert Elmer Hill, Thomas Gay Hill,

Lawrence Hill, Jessie I. Hill, Jinmiie O. Hill, Flor-

ence Hill Douglass, Hubert W. Hill, Mildred L.



Bank of Lassen County et al. 63

HiU, Christine V. DeForest and Maud B. Mc-

Gregor, and who acknowledged to me that she sub-

scribed the names of Mrs. Sadie Case, Cleve Hill,

Robert Elmer Hill, Thomas Gay Hill, Lawi'ence

Hill, Jessie I. Hill, Jimmie O. Hill, Florence Hill

Douglass, Hubert W. Hill, Mildred L. Hill, Chris-

tine V. DeForest and Maud B. McGregor thereto

as principals, and her own name as attorney in fact,

and who acknowledged to me that she executed the

same freely and voluntarily and for the uses and

purposes therein mentioned.

IN WITNESS WHEREOF, I have hereunto set

my hand and afiBxed my official seal at my office in

the County of Lassen, the day and year in this cer-

tificate first above written.

[Seal] GEO. N. McDOW,
Court Commissioner.

[Endorsed]: Filed Mar. 19, 1929. Walter B.

Mating, Clerk. By F. M. Lampert, Deputy Clerk

[49]

[Title of Court and Cause.]

PLAINTIFFS' ANSWER TO CROSS-COM-

PLAINT CONTAINED IN DEFENDANTS'

AMENDED ANSWER TO AMENDED BILL

OF COMPLAINT.

For answer to defendants' cross-complaint herein,

plaintiffs admit, deny and allege as follows:
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1.

Admit the allegations contained in Paragraphs

I, II, III, IV, y and VI of said cross-complaint.

2.

Admit that on December 15th, 1917, Thomas Hill

signed and acknov/ledged a deed which on its face

purported to convey to his wife, Mary C. Hill, the

property described in Paragraph VI of said cross-

complaint. Admit that said Thomas Hill, on or

about said 15th day of December, 1917, delivered

said instrument to Grover C. Julian with instruc-

tions to hold the same until the death of said Thomas
Hill, and then hand the same to said Mary C. Hill,

but deny that said deed was then, or at any other

time prior to the death of said Thomas Hill, duly

delivered to said Mary C. Hill in the manner al-

leged or otherwise, with the intent or purpose that

[50] the title to said property should vest in said

Mary C. Hill subject to a life estate in said Thomas
Hill. And in this connection plaintiffs allege that

it was the belief of said Thomas Hill that said deed

would not, and his intent that it should not, operate

to convey any title to said Mary C. Hill until it

should thereafter be by said Grover C. Julian

handed to her, pursuant to the instnictions then

given by him to said Julian; and that it was the

intent and purpose of said Thomas Hill in so mak-
ing said deed and delivering the same to said Grover

C. Julian to render it unnecessary, in the event of

his—Thomas Hill's—death prior to the death of

said Mary C. Hill, to include said property as a



Ba7ik of Lassen County et al. 65

part of his estate in probate proceedings. That

after the making of said deed and its delivery to

Grover C. Julian, as aforesaid, said Thomas Hill

remained in possession of said property and oper-

ated and controlled the same, and claimed to be the

owner thereof and vested with the title in fee

thereof.

3.

Admit that the defendants, W. M. Kearney and

Patrick Walsh loaned to said Mary C. Hill the sum

of $50,000.00, evidenced by two promissory notes

and secured by a certain deed of trust, as alleged

in Paragraphs VIII, IX and X of said cross-com-

plaint; but in this connection plaintiffs allege that

said promissory notes and said trust deed were exe-

cuted by the children of said Mary C. Hill at the

request and direction of the defendant W. M. Kear-

ney. That said children of Mary C. Hill, who

signed said notes and said trust deed, are also the

children of and heirs at law of said Thomas Hill.

Plaintiffs further allege that the defendants, W. M.

Kearney and Patrick Walsh had full knowledge

and information as to the fact of the death of

Thomas Hill, and that said deed from Thomas Hill

to Mary C. Hill was not delivered to her until after

the [51] death of Thomas Hill, and that said

children and heirs at law of said Thomas Hill were

requested and required by said W. M. Kearney to

sign said promissory notes and trust deed, for the

reason that he, the said W. M. Kearney, was fully

informed and then knew that said children were

each of them heirs at law of said Thomas Hill, and
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they and each of them then had a vested interest

in said real property.

That the said Mary C. Hill delayed the com-

mencement of proceedings to probate the estate of

Thomas Hill mitil about the month of May, 1923,

and, in failing to probate said estate prior to the

execution of said promissory notes and trust deed,

acted upon the advice of the said W. M. Kearney,

who is an attorney at law and who advised her in

all matters pertaining to the execution of said

promissory notes and trust deed, and that she re-

lied upon his advice and did not at that time, nor

until after the completion of said loan, seek other

legal advice with reference to the necessity of com-

mencing proceedings to probate the Estate of

Thomas Hill, Deceased.

4.

Admit the allegations of Paragraph XI of said

cross-complaint.

5.

Answering Paragraph XII of said cross-com-

plaint, deny that said W. M. Kearney and Patrick

Walsh so loaned and advanced the said money for

the express purpose of paying and discharging said

liens, except that, at the direction of said Mary C.

Hill, such portion only of said money as was neces-

sary to be paid to secure the discharge of the liens

mentioned in Paragraph XI was to be, or was, ap-

plied for that purpose.

That from said $50,000.00 the principal and in-

terest owing [52] to Farmers and Merchants Na-

tional Bank, secured by said trust deed, was paid.
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That there was paid to Mrs. Georgiana F. Lonkey

one year's interest on said sum of $27,200.00 at

6% per annum, viz., $1,632.00 and no more; that

there was deposited in Bank of Lassen County to

the credit of Mary C. Hill the sum of $10,000.00, to

be used in so far as might be necessary, in the pur-

chase of cattle, which cattle should become security

to Mrs. Georgiana F. Lonkey as additional security

for the payment of said indebtedness of $27,200.

That the sum of $6,302.64, and no more, was so

used in the purchase of cattle.

That the said payment of one year's interest and

the purchase of cattle, as aforesaid, was all the con-

sideration moving to said Georgiana F. Lonkey

from any party to this action, for the release of

her said lien upon said real property.

That upon the payment of said indebtedness to

Farmers and Merchants National Bank, and said

interest to said Georgiana F. Lonkey, and the pur-

chase of said cattle, as aforesaid, the said liens

upon said real property were released of record

and have never been revived. That no assignment

or transfer of said liens to defendants or any other

person has ever been made by said lien holders, or

either of them.

6.

Answering Paragraph XIII of said cross-com-

plaint, plaintiffs state that they are without knowl-

edge as to the belief of defendants relative to the

title to said property.

And in this connection plaintiffs allege that said

defendants were fully advised as to the facts rela-
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tive to said title, and that said facts did not justify

the defendants in the belief alleged in said para-

graph.

7.

Admit that Mary C. Hill was appointed adminis-

tratrix of [53] the Estate or Thomas Hill, De-

ceased, as alleged in Paragraph XIV of said cross-

complaint, and in this connection allege that it was

legally necessary that an administration of said

estate be had for the settlement and payment of

inheritance tax, liens against said estate property,

and the payment of claims of creditors of said

Thomas Hill.

That as required by law said administratrix duly

published notice to creditors of said deceased, and

that thereafter, and within the time prescribed by

law, numerous claims against said estate were filed

by creditors and approved and allowed as provided

by law.

That the aggregate amount of claims was in ex-

cess of $40,000.00. That certain of said claims,

which were preferred, or secured by chattel mort-

gage, have been paid and settled, but there remain

unpaid claims so presented and allowed amounting

to $16,820.00, besides interest.

That assets of said estate, exclusive of the real

property described in defendants' cross-complaint,

were and are insufficient to pay said claims in full,

and the costs, charges and expenses of administra-

tion.

Admit plaintiffs' claim that Thomas Hill was,

at the time of his death, the owner of said land, and
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that Mary C. Hill, as administratrix of the Estate

of Thomas Hill, Deceased, did, by published notice

of sale in said probate proceedings, on or about

September 10, 1925, offer for sale all the right, title

and interest of said Thomas Hill, deceased, in and

to said and other real estate.

Deny that the claims of these plaintiffs and/or

any conveyance made by them, or either of them,

of said property as the property of said Thomas

Hill, or his estate, will create a cloud upon property

and/or any lawful title or interest therein of de-

fendants, [54] or either of them.

8.

Answering the further and second defense of de-

fendants' amended answer to plaintiffs' amended

bill of complaint herein, which defense is incorpo-

rated in defendants' said cross-complaint by refer-

ence:

(a) Plaintiffs deny that they, or either of them,

or said Thomas Hill, and/or his estate, and/or all

or any creditors of his estate, and/or all or any per-

sons claiming by, through, or under the said Thomas

Hill, are estopped from denying or disputing the

due delivery of said deed from Thomas Hill to

Mary C. Hill. Admit the making of said deed by

Thomas Hill, and the delivery thereof to Grover

C. Julian, with directions to hold the same, and,

upon the death of Thomas Hill, to hand the same

to said Mary C. Hill; but deny that said Thomas

Hill and/or Mary C. Hill thereby placed said in-

strument in such a position that it would, in the
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natural order of events, be recorded and become a

public record.

(b) Deny that said defendants relied upon said

instrument and/or the record thereof, and deny

that they believed that the same had been duly de-

livered, and deny that they had not notice, knowl-

edge, or information to the contrary; deny that

they believed, or ahd reason to believe, that said

deed was handed to said Grover C. Julian by said

Thomas Hill with the intent that the same should

thereupon become effective and should invest in

Mary C. Hill an estate in remainder in said property

after the life estate therein of said Thomas Hill.

Deny that said defendants, so relying upon said

instrument and the record thereof, or so believing

that the same had been duly delivered, loaned and

advanced to said Mary C. Hill, on the faith of said

instrument, the sum of $50,000.00; deny that at

the time of advancing said money said defendants

had no knowledge, notice or information in any way
disparaging the apparent [55] title of Mary C.

Hill to said land; or that they advanced the said

money in good faith in reliance upon said title.

On the contrary, plaintiffs allege that defendants,

when they made said loan, had full knowledge and

information as to the apparent title and interest

of Mary C. Hill and her children in said lands, as

heirs at law of said Thomas Hill, and that they

advanced said money in reliance upon the title and

interest in said property of all of said heirs at law

and not upon the title and claim of Mary C. Hill

alone.
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(c) Plaintiffs are without knowledge as to the

matters alleged in Paragraph III of said "Fur-

ther and Second Defense."

(d) Deny that by the reason of the premises

defendants were misled to their prejudice by the

act of said Thomas Hill. Deny that said Thomas

Hill, and/or his estate, and/or all or any persons

claiming thereunder, are barred and/or estopped

from asserting that said instrument was not so de-

livered with the intent that the same should be-

come effective.

9.

Answering the further and third defense of de-

fendants' answer herein, which defense is incorpo-

rated in defendants' said cross-complaint by refer-

ence:

(a) Deney that Bank of Lassen County is

barred and/or estopped from denying or disputing

the due delivery of said deed from Thomas Hill to

Mary C. Hill. Deny that at the time of the promis-

sory notes and deed of trust to defendants said Bank

of Lassen County knew that said defendants were

about to laon and advance to said Mary C. Hill the

sum of $50,000,00, or any other sum whatever, to

be secured by said promissory notes and said deed

of trust, or knew that said defendants were rely-

ing upon the title of Mary C. Hill in and to said

land, or were relying upon said deed [56] from

Thomas Hill to Mary C. Hill as conveying the title

of said land to said Mary C. Hill.

(b) Admit that at said time said Bank of Las-

sen County had in its possession the statements in
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writing made by Thomas Hill, referred to in para-

graph II of said further and third defense, but

deny that said Bank of Lassen County knew that

defendants would not loan the said money if they

had known of ny fact which threw any doubt upon

the validity of said deed.

(c) Deny that said Bank of Lassen County con-

cealed from the defendants the existence of said

statements in writing made by Thomas Hill, or that

it concealed from said defendants any fact within

its knowledge throwing any doubt upon the validity

of said deed.

(d) Deny that said Bank of Lassen County had

full and complete knowledge of the said transaction

between defendants and said Mary C. Hill or her

children at the time the same was being negotiated

and before and at the consummation thereof; deny

that Bank of Lassen County aided in the negotia-

tions for the consummation thereof; deny that said

Bank of Lassen County was instrumental in mak-

ing arrangements with said Georgiana F. Lonkey,

whereby certain of the money to be advanced by the

defendants to Mary C. Hill would be applied to the

satisfaction of said indebtedness, and the mort-

gage lien of said Georgiana F. Lonkey upon said

land would be leased. Admit that there was de-

posited with said Bank of Lassen County to the

credit of Mary C. Hill the sum of $10,000.00 to

be used as might be required for the purchase of

cattle, which cattle were to be further security to

said Georgiana F. Lonkey for indebtedness of

Thomas Hill to her, as hereinbefore alleged; deny
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that said Bank of Lassen County recommended to

defendants the making of said loan to Mary C. Hill,

and/or urged the same. [57]

(e) Deny that by reason of the representations

made to the defendants by Bank of Lassen County,

and/or by reason of its failure to inform the de-

fendants of the facts within its knowledge, said

Bank is barred and/or estopped from relying upon

any of said facts in order to show that it was not

the intent of said Thomas Hill to deliver said deed,

or as showing that said Thomas Hill did not intend

that said deed should be effective; deny that it

would be against equity and good conscience to

permit said Bank of Lassen County to use any of

said facts, or by reason thereof to deny that Mary

C. Hill is and was the owner of said property at

the time said defendants loaned said money to her

and took said promissory notes and trust deed

from her.

(f ) Deny that by reason of the premises alleged

in said further and third defense, or by or for any

other reason said Bank of Lassen County is barred

and/or estopped from claiming any part of the

proceeds of said land, in order to satisfy its claim

against said Thomas Hill, until the defendants

herein have been fully paid for their advance to

said Mary C. Hill.

10.

Further answering said cross-complaint: Deny
that no part of the principal or interest due on

said promissory notes has ever been paid, as alleged

in Paragraph XVII, and on the contrary alleges
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that the interest on said notes was fully paid to

Pebruary 1, 1924.

11.

Deny that said John M. Walsh and Thomas A.

Kearney, as trustees under said deed of trust, sold

all of said property in accordance with the provi-

sions of said deed of trust, and in this connection

plaintiffs allege

:

That subsequent to the filing of plaintiff's origi-

nal [58] bill of complaint herein, to wit, on or

about June 14, 1926, the defendant, Thomas A.

Kearney, claiming to act as trustee under authority

of said deed of trust, attempted and pretended to

sell the lands and premises covered by said deed of

trust. That at said attempted and pretended sale

John M. Walsh, who was then alive, and who was

cotrustee with Thomas A. Kearney under said deed

of trust, was not present at and did not participate

in said pretended sale. Deny that pursuant to said

sale and the deed executed by said trustees the

said corporation, Patrick Walsh & Sons, Incorpo-

rated, ever since has been, and now is, the owner

of said land and premises; deny that all adverse

claims of plaintiffs thereto are Avithout right. And
in this connection plaintiffs allege, upon informa-

tion and belief, that said John M. Walsh, who is

named in said deed of trust as one of the trustees

thereunder, was the son of said Patrick Walsh, and

was one of the incorporators and/or stockholders

of Patrick Walsh & Sons, Incorporated, and that

said pretended sale was, by reason of the matters

now alleged, null and void.
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12.

Deny that the defendants and cross-complain-

ants have no plain, speedy or adequate remedy in

the ordinary course of law.

13.

Plaintiffs further allege the claim and cause of

action of the defendants for their subrogation to

the rights and liens of Farmers and Merchants

National Bank and of Georgiana F. Lonkey is

barred by the provisions of Section 337 of the Code

of Civil Procedure of the State of California.

14.

For further answer and defense to said cross-

complaint, plaintiffs allege that if said Thomas

Hill, in making and delivering to Grover C. Julian

said deed to his wife, Mary C. Hill, intended [59]

that the same should operate to vest in Mary C.

Hill, the title in fee of said lands, subject only to a

life estate in him, the said Thomas Hill, as claimed

and alleged by the defendants herein, then, and in

that case, said deed was fraudulent and void as

against all persons who were then creditors of said

Thomas Hill, and all persons who might thereafter,

and prior to the delivery of said deed to Mary C.

Hill and the recordation thereof, become creditors

of said Thomas Hill, without notice or knowledge

of said deed. And in this connection allege that

neither Bank of Lassen County or any other of

the creditors of Thomas Hill, whose claims remain

unpaid, had any notice or knowledge of said deed
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prior to its recordation subsequent to the death of

said Thomas Hill.

WHEREFORE, plaintiffs pray that defendants

take nothing by their said cross-complaint and said

cross-complaint be dismissed.

J. E. PARDEE,
Solicitor for Plaintiffs. [60]

State of California,

County of Lassen,—ss.

J. E. Pardee, being first duly sworn, says: That

he is solicitor for the plaintiffs named in the fore-

going answer to defendants' cross-complaint; that

he resides and has his office in Susanville, Califor-

nia ; that on the eighth day of April, 1929, he served

a true copy of said answer upon Edward F. Tread-

well, one of the solicitors for said defendants, by

depositing said copy in the postoffice at Susanville,

properly addressed to said Edward F. Treadwell at

his office in the Standard Oil Building, San Fran-

cisco, California, with the postage thereon fully

prepaid.

J. E. PARDEE.

Subscribed and sworn to before me, this 8th day

of April, 1929.

[Seal] J. A. PARDEE.
Notary Public.

[Endorsed] : Filed Apr. 9, 1929. [61]
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At a stated term of the Northern Division of the

United States District Court for the Northern

District of California, held at the courtroom

thereof, in the City and County of San Fran-

cisco, on Monday, the 6th day of May, in the

year of our Lord one thousand nine hundred

and twenty-nine. Present: The Honorable

FRANK H. KERRIGAN, District Judge.

[Title of Cause—Cause Nos. 198, 208.]

MINUTES OF COURT—MAY 6, 1929—TRIAL.

These cases came on this day for trial before

Judge Kerrigan; W. G. Treadwell, Esq., appearing

as attorney for plaintiff and defendant, Walsh et al.,

and J. E. Pardee and R. M. Rankin, appearing as

attorneys for plaintiff, Bank of Lassen, and defend-

ant. Hill. After hearing Mr. Treadwell and no ob-

jection being made thereto, it was ordered that the

two cases be consolidated for trial. Mr. Treadwell,

on behalf of the plaintiff and defendant Walsh

introduced in evidence and filed the depositions of

Seymour Case, Orover C. Julian and Miss Alcesta

Lowe, and W. M. Kearney was sworn and testified

on behalf of the plaintiffs, and plaintiffs rested.

Attorneys for the respective parties, plaintiffs and

defendant. Bank of Lassen caUed C. A. Bridges and

J. E. Pardee, who were sworn and testified, and

plaintiffs and defendant introduced in evidence and

filed their exhibits marked:
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Defendants' Exhibit "B"—Note.

Defendants' Exhibit "C"—Mortgage.

Defendants' Exhibit "D"—Deposit Slip^.

Defendants' Exhibit ''E"—Bill of Sale.

Defendants' Exhibit "F"—Deed.
Defendants' Exhibit "G"—Reconveyance.

Defendants' Exhibit ^'H"—Release.
Defendants' Exhibit "I"—Affidavit of Publi-

cation.

Defendants' Exhibit '*J"—Articles of Incor-

poration. [62]

and introduced in evidence and filed the deposition

of Mary C. Hill, and rested. After hearing attor-

neys it was ordered that the case stand submitted,

on briefs filed and to be filed in 15 and 5 days. [63]

[Title of Court and Cause—Cause Nos. 198—Eq.,

202—Eq.]

Before KERRIGAN, District Judge.

November 22, 1929.

MEMORANDUM OPINION.
On examination of the records in these two cases,

I reach the following conclusions

:

1. There was no delivery of the deed to the prop-

erty involved herein from Thomas Hill to his wife,

Mary C. Hill, during the lifetime of the grantor.

2. Patrick Walsh & Sons, Incorporated, W. M.

Kearney and Patrick Walsh failed to obtain a vaHd

first lien on the fee-simple title to the property in-

volved herein.
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3. There is no estoppel against the estate of

Thomas Hill which will preclude Mary C. Hill, as

administratrix, from denying the delivery of the

above-mentioned deed, either by way of defense in

No. 198, or as plaintiff in No. 208. [64]

4. There is no estoppel against the Bank of

Lassen Coimty which will preclude it from deny-

ing the delivery of the same deed.

5. Mary C. Hill, individually, and the other

heirs of Thomas Hill joining in the trust deed are

estopped to deny the validity of the lien thus created,

and any right or title in or to the property, or

moneys acquired from a probate sale thereof, to

which they may be entitled as heirs at law of

Thomas Hill, is subject to said deed of trust.

6. Patrick Walsh & Sons, Incorporated, W. M.

Kearney and Patrick Walsh are not entitled to be

subrogated to the prior liens upon the property

discharged with funds loaned on security of the

invalid trust deed. The right to subrogate involves

the application of a rule of property, as to which

this court will conform to the decisions of the courts

of the State of California where the land is situated.

Under the rule of Brown vs. Rouse, 125 Cal. 645,

and Guy vs. Du Uprey, 16 Cal. 196, there is no right

of subrogation here. See also, note, 43 A. L. R.

1393, 1400.
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Let decrees be prepared in the respective cases in

accordance with these conclusions. The several

parties to bear their own costs.

FRANK H. KERRIGAN,
U. S. District Judge.

[Endorsed] : Filed Nov. 22, 1929. [65]

In the Northern Division of the United States Dis-

trict Court for the Northern District of Cali-

fornia.

EQUITY—No. 208.

BANK OF LASSEN COUNTY, a Corporation, and

MARY C. HILL, as Administratrix of the

Estate of THOMAS HILL, Deceased,

Plaintiffs,

vs.

JOHN M. WALSH and THOMAS A. KEARNEY,
Trustees, and W. M. KEARNEY and PAT-
RICK WALSH,

Defendants.

DECREE.

This cause came on to be heard on the 6th day of

May, 1929; evidence was introduced and the cause

was argued by counsel, and on November 22, 1929,

the Court ordered that a decree be signed, filed and

entered herein in accordance with the memorandum

opinion of the Court on file.
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Now, therefore, it is hereby ORDERED, AD-

JUDGED AND DECREED, in accordance with

said memorandum opinion, as follows, to wit

:

(1) That the certain deed set forth on the plead-

ings, which was executed by Thomas Hill, as

grantor, to Mary C. Hill, his wife, as grantee, and

dated December 15, 1917, was not delivered to said

grantee during the lifetime of said grantor and did

not operate to convey to said grantee any title to the

land therein described.

(2) That thereafter the said Thomas Hill died

intestate and the title to said lands vested in his

heirs at law, subject, however, to administration and

to the power of the Court in probate to subject said

property to the payment of the decedent's debts, the

family allowance, and expenses of administration;

and that therefore the defendants are not entitled

to quiet their title [66] to said lands as against

the plaintiff Mary C. Hill, as administratrix of the

Estate of Thomas Hill, Deceased.

(3) That Patrick Walsh & Sons, Incorporated,

W. M. Kearney and Patrick Walsh failed to obtain

a valid first lien on the property involved herein

by, through, or under the deed of trust set out in

defendants' amended answer and cross-complaint

herein.

(4) That there is no estoppel against the Estate

of Thomas Hill, Deceased, which precludes Mary C.

Hill, as administratrix of said estate from denying

the delivery of the deed above-mentioned from

Thomas HiU to his wife, Mary C. Hill.
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(5) That there is no estoppel against the plain-

tiff, Bank of Lassen County, which will preclude it

from denying the delivery of the same deed.

(6) That Mary C. Hill, individually, and the

other heirs at law of Thomas Hill, deceased, who

joined in the execution of said deed of trust, are

estopped to deny the lien created by said deed of

trust ; and that any right or title in or to the prop-

erty, or money acquired, or to be acquired, from a

probate sale of said property, to which they may be

entitled as heirs at law of said Thomas Hill, de-

ceased, or otherwise, is subject to said deed of trust,

and must be paid (or distributed) to the defendants

in this action.

(7) That Patrick Walsh & Sons, Incorporated,

"W. M. Kearney and Patrick Walsh are not entitled

to be subrogated to the prior liens upon the prop-

erty involved herein, which prior liens were dis-

charged with the funds loaned on the security of the

aforesaid deed of trust.

(8) That the several parties hereto shall each

bear their own costs.

(9) The lands hereinbefore referred to and af-

fected hereby are situate in the County of Lassen,

State of California, [67] and described as fol-

lows, to wit:

The W. 1/2 of NW. %, SE.% of NW. l^ and the

SW.14 of Section 2; the E. 1/2, SW. %, 8.1/2 of

NW.y4 and the NW.14 of NW. i^ of Section 3;

the E. 1/2, S. 1/2 of SW. 14 and the NE. % of SW. i^

of Section 4; the E. 1/0 of NE. 14 and the SE. 14

of Section 8 ; the N. 1/2 N. 1/2 of SE. i^ and the W. 1/2
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of SW. 14 of Section 9; the N. 1/2 of N. 1/2 and the

SW. i/i. of NW. 1/4 of Section 10; the W. 1/2, W. 1/2

of £.1/2, and the E. 1/2 of SE. % of Section 11;

the NE. 14 of NW. 14 and the W. 1/2 of NE. 1/4 of

Section 14 ; also a piece of land bounded as follows

:

Beginning at a point 10 chains west of the corner of

Sections 11-12-13 and 14, and running thence South

15 chains; thence South 58° 45' West, 11.72 chains

to the quarter-quarter line ; thence north along said

quarter-quarter line 21.10 chains to the Line be-

tween Sections 11 and 14; thence east 10 chains to

the place of beginning, being in said Section 14, aU

in Township 31 North, Range 12 East, M. D. M.

Also the SE. i/4 of SE. % of Section 34, and the

W.1/2 of SW.i/4 of Section 35, in Township 32

North, Range 12 East, M. D. M.

Also the N. 1/2 of SW. % of Section 2, and the

E. 1/2 of SE. 1/4 of Section 3, in Township 31 North,

Range 11 East, M. D. M., containing in all 3,218.58

acres, more or less, according to Grovernment survey.

Given this 13th day of December, 1929.

FRANK H. KERRIGAN,
District Judge.

[Endorsed] : Filed and entered Dec. 14, 1929.

[68]
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[Title of Court and Cause.]

PETITION FOR ORDER ALLOWING
APPEAL.

To the Honorable the Judges of the United States

District Court for the Northern District of Cali-

fornia :

The defendants above named, feeling themselves

aggrieved by the judgment of the Honorable Court

made and entered in this cause on the 12th day of

December, 1929, do, through their undersigned at-

torneys, respectfully petition and pray for the al-

lowance of an appeal from said judgment to the

United States Circuit Court of Appeals of the Ninth

Circuit under and according to the laws of the

United States in such cases made and provided, and

that an order be made fixing the amount of security

to be given by the defendants and appellants, con-

ditioned as the law directs ; and that upon the giving

of such bond as may be required, all further pro-

ceedings be suspended and stayed until the de-

termination of said appeal by the United States Cir-

cuit Court of Appeals.

W. M. KEARNEY,
N. J. BARRY,
EDWARD F. TREADWELL,

Solicitors for Defendants and Appellants.

[Endorsed] : Filed Jan. 20, 1930. [69]
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[Title of Coui-t and Cause.]

ASSIGNMENT OP ERRORS.

Now come the defendants above named and in

connection with their petition for an order allowing

an appeal in said cause, assign the following errors

which they aver occurred on the trial thereof and

upon which they rely to reverse the judgment en-

tered herein as appears of record

:

1. The Court erred in holding that there was no

delivery of the deed to the property involved herein

from Thomas Hill to his wife, Mary C. Hill, during

the lifetime of the grantor.

2. The Court erred in holding that Patrick

Walsh & Sons, Inc., W. M. Kearney and Patrick

Walsh failed to obtain a valid first lien on the fee-

simple title to the property involved herein.

3. The Court erred in holding that there is no

estoppel against the estate of Thomas Hill which

will preclude Mary C. Hill, as administratrix, from

denying the delivery of the above-mentioned deed.

[70]

4. The Court erred in holding that there is no

estoppel against the Bank of Lassen County which

will preclude it from denying the delivery of the said

deed.

5. The Court erred in holding that Patrick

Walsh & Sons, Inc., W. M. Kearney and Patrick

Walsh are not entitled to be subrogated to the prior

liens upon the property discharged with funds
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loaned on security of the deed of trust made by said

Mary C. Hill to defendants.

WHEREFORE, said defendants and appellants

pray that the said decree be reversed.

W. M. KEARNEY,
N. J. BARRY,
EDWARD F. TREADWELL,

Solicitors for Defendants and Appellants.

[Endorsed] : Filed Jan. 20, 1930. [71]

[Title of Court and Cause.]

ORDER ALLOWING APPEAL.

The defendants above named having heretofore

filed their petition for an order allowing an appeal

from the judg-ment of this Court heretofore entered

herein to the United States Circuit Court of Ap-
peals for the Ninth Circuit, and also praying that an
order be made fixing the amount of security which

defendants and appellants should give and furnish

upon said appeal, and that upon the giving of said

security all further proceedings be suspended and
stayed until the determination of said appeal by

said United States Circuit Court of Appeals,

—

NOW, THEREFORE, IT IS ORDERED that

the prayer of said petition be allowed, and that an
appeal be and the same is hereby allowed.

IT IS FURTHER ORDERED that, upon the

filing with the Clerk of this Court by defendants

and appellants of a good and sufficient bond in the
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sum of $1,000, said bond to be approved by the

Court, all further proceedings be and they are

hereby suspended and stayed until the determina-

tion of said appeal by the United States Circuit

Court of Appeals.

Dated this 20th day of January, 1930.

FRANK H. KERRIGAN,
District Judge.

[Endorsed] : Filed Jan. 20, 1930. [72]

[Title of Court and Cause.]

BOND ON APPEAL.

KNOW ALL MEN BY THESE PRESENTS,

that John M. Walsh and Thomas A. Kearney, Trus-

tees, W. M. Kearney, and W. S. Brown as Executor

of the Last Will and Testament of Patrick Walsh,

Deceased (substituted as defendant in the place

and stead of Patrick Walsh), as principals, and

American Surety Company of New York, a cor-

poration organized and existing under the laws of

the State of New York, and duly authorized to

transact business in the State of California, as

surety, are held and firmly bound unto Bank of Las-

sen County, a corporation, and Mary C. Hill, as Ad-

ministratrix of the Estate of Thomas Hill, Deceased,

in the full and just sum of $1,000, to be paid to said

defendants, their certain attorneys, executors, ad-

ministrators or assigns, for which payment well and

truly to be made, we bind ourselves, our heirs, ex-
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eciitors and administrators, jointly and severally, by

these presents.

WHEREAS, lately in the Northern Division of

the District Court of the United States for the

Northern District of California [73] in a suit

depending in said court between the above-named

plaintiffs and defendants a judgment was rendered

in favor of said plaintiffs and against said defend-

ants, and

WHEREAS, said defendants having obtained

from the above-entitled court an order allowing an

appeal to reverse the judgment in said cause, and a

citation directed to said plaintiffs citing and ad-

monishing them to be and appear at a session of the

United States Circuit Court of Appeals for the

Ninth Circuit to be holden in the City and County

of San Francisco, State of California,

—

NOW, THEREFORE, the condition of the above

obligation is such, that if the said defendants and

appellants shall prosecute their appeal to effect and

answer all damages and costs, if they fail to make

their plea good, then the above obligation to be void

;

otherwise to remain in full force and effect.

IT IS FURTHER STIPULATED as a part of

the foregoing bond, that in case of the breach of any

condition thereof, the above-named District Court

may, upon notice to the surety above named, proceed

summarily in said action or suit to ascertain the

amount which said surety is bound to pay on account

of such breach, and render judgment therefor

against said surety and award execution therefor.

IN WITNESS WHEREOF, we have hereunto
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set our hands and seals and caused these presents to

be executed this 27th day of December, 1929.

W. M. KEARNEY.
AMERICAN SURETY COMPANY OF

NEW YORK.
By K. F. WARRACK,
Resident Vice-President.

Attest: E. C. MILLER,
Resident Assistant Secretary.

The foregoing bond is hereby approved this 20th

day of Jan., 1930.

FRANK H. KERRIGAN,
District Judge. [74]

State of California,

City and County of San Francisco.

On this 27th day of December, in the year one

thousand nine hundred and twenty-nine, before me,

John McCallan, a notary public in and for said

City and County, State aforesaid, residing therein,

duly commissioned and sworn, personally appeared

K. F. Warrack and E. C. Miller, known to me to be

the resident vice-president and resident assistant

secretary respectively of the American Surety Com-

pany of New York, the corporation described in

and that executed the within and foregoing instru-

ment, and known to me to be the persons who exe-

cuted the said instrument on behalf of the said

corporation, and they both duly acknowledged to

me that such corporation executed the same.

IN WITNESS WHEREOF, I have hereunto set

my hand and affixed my official seal, at my office, in
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the said City and County of San Francisco, the day
and year in this certificate first above written.

[Seal] JOHN McCALLAN,
Notary Public in and for the City and County of

San Francisco, State of California.

My commission expires 4/12/33.

[Endorsed] : Filed Jan. 20, 1930. [75]

[Title of Court and Cause.]

PRAECIPE FOE TRANSCRIPT OF RECORD.

To the Clerk of the Above-entitled Court

:

You will please prepare a transcript of the rec-

ord in the above-entitled cause to be filed in the

United States Circuit Court of Appeals for the

Ninth Circuit, incorporating therein the following

portions of the record, to wit

:

1. Amended bill of complaint.

2. Amended answer to amended bill of complaint.

3. Answer to cross-complaint contained in de-

fendants' amended answer to amended bill

of complaint.

4. Order of consolidation.

5. Condensed statement of testimony and evi-

dence.

6. Memorandum opinion.

7. Decree.

8. Petition for order allowing appeal.

9. Assignment of errors.

10. Order allowing appeal. [76]
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11. Bond on appeal with order approving same.

12. Citation on appeal with proof of service.

13. Praecipe for transcript of record.

W. M. KEAENEY,
N. J. BARRY,
EDWARD F. TREADWELL,

Solicitors for Defendants and Appellants.

Due service and receipt of copy of within acknowl-

edged this 24th day of January, 1930.

J. E. PARDEE and

R. M. RANKIN.

[Endorsed] : Filed Jan. 29, 1930. [77]

CERTIFICATE OF CLERK U. S. DISTRICT
COURT TO TRANSCRIPT ON APPEAL.

I, Walter B. Maling, Clerk of the United States

District Court for the Northern District of Cali-

fornia, do hereby certify that the foregoing 162

pages numbered from 1 to 162, inclusive, contain a

full, true and correct transcript of certain records

and proceedings in the case of Bank of Lassen

County, etc., et al. vs. John M. Walsh et al.. Equity

No. 208, as the same now remain on file and of rec-

ord in this office; said transcript having been pre-

pared pursuant to and in accordance with the prae-

cipe for transcript on appeal, copy of which is em-

bodied herein.

I further certify that the cost for preparing and

certifying the foregoing transcript on appeal is the
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sum of Seventy-three and 40/100 (73.40) Dollars,

and that the same has been paid to me by the at-

torneys for appellants herein.

Annexed hereto is the original citation on appeal.

IN WITNESS WHEREOF I have hereunto set

my hand and affixed the seal of said District Court

this 15th day of February, A. D. 1930.

[Seal] WALTER B. MALING,
Clerk.

By F. M. Lampert,

Deputy Clerk. [78]

[Title of Court and Cause.]

CITATION.

The President of the United States to Bank of

Lassen County, a Corporation, and Mary C.

Hill, as Administratrix of the Estate of Thomas

Hill, Deceased, OREETING:
You are hereby cited and admonished to be and

appear at a session of the United States Circuit

Court of Appeals for the Ninth Circuit to be holden

at the City and County of San Francisco, State of

California, within thirty days from the date hereof,

pursuant to an order allowing an appeal duly made

and now on file in the office of the Clerk of

the above-entitled court wherein defendants above

named are appellants and you are appellees, to show

cause, if any there be, why the judgment rendered

against said appellants, as in the said order allowing
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the appeal mentioned, should not be corrected and

why speedy justice should not be done to the parties

in that behalf.

WITNESS the Honorable FRANK H. KERRI-

GAN, Judge of the United [79] States District

Court for the Northern District of California, this

20th day of January, 1930.

FRANK H. KERRIGAN,
District Judge.

Receipt of a copy of the foregoing citation, to-

gether with a copy of order allowing appeal and a

copy of assignment of errors, is acknowledged this

day of ,
1930.

Solicitors for Plaintiffs and Respondents.

[Endorsed] : Filed Jan. 20, 1930. [80]

[Title of Court and Cause.]

ADMISSION OF SERVICE OF CITATION.

Due service of citation on appeal in the above-

entitled suit is hereby admitted this 24th day of

January, 1930.

J. E. PARDEE,
R. M. RANKIN,

Solicitors for Plaintiffs.

[Endorsed] : Filed Jan. 29, 1930. [81]
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[Endorsed]: No. 6074. United States Circuit

Court of Appeals for the Ninth Circuit. John M.

Walsh and Thomas A. Kearney, Trustees, W. M.

Kearney and W. S. Brown, as Executor of the Last

Will and Testament of Patrick Walsh, Deceased

(Substituted as Defendant in the Place and Stead

of Patrick Walsh), Appellants, ys. Bank of Lassen

County, a Corporation, and Mary C. Hill, as Admin-

istratrix of the Estate of Thomas Hill, Deceased,

Appellees. Transcript of Record. Upon Appeal

from the United States District Court for the

Northern District of California, Northern Division.

Filed February 17, 1930.

PAUL P. O'BRIEN,

Clerk of the United States Circuit Court of Appeals

for the Ninth Circuit.

In the United States Circuit Court of Appeals for

the Ninth Circuit.

No. 6074.

BANK OF LASSEN COUNTY, a Corporation,

et al.,

Respondents,

vs.

JOHN M. WALSH et al..

Appellants.
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PRAECIPE REGARDING PRINTING OF
RECORD.

The appellants in the above-entitled action hereby

request the printing of the entire record in the

above-entitled matter with the exception of the con-

densed statement of the testimony and evidence,

and that in lieu thereof the "Stipulation Regarding

Printing of Record" on file herein be printed.

WM. M. KEARNEY,
N. J. BARRY,
EDWARD F. TREADWELL,

Attorneys for Appellants.

[Endorsed] : Praecipe Regarding Printing of

Record. Filed Feb. 18, 1930. Paul P. O'Brien,

Clerk.

In the United States Circuit Court of Appeals for

the Ninth Circuit.

No. 6074.

BANK OF LASSEN COUNTY, a Corporation,

et al..

Respondents,

vs.

JOHN M. WALSH et al.,

Appellants.
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STIPULATION REGARDING PRINTING OF
RECORD.

IT IS HEREBY STIPULATED that in print-

ing the record in the above-entitled cause the con-

densed statement of the testimony and evidence may
be omitted, it being identical with the condensed

statement of the testimony and evidence in the case

of Patrick Walsh & Sons, Inc., et al.. Appellants,

vs. Mary C. Hill et al., Respondents, and the same

may be referred to by the Court and the parties

herein with the same effect as if printed in full in

the record on appeal herein.

Dated, San Francisco, California, this 27th day

of January, 1930.

W. M. KEARNEY,
N. J. BARRY,
EDWARD F. TREADWELL,

Attorneys for Appellants.

J. E. PARDEE,
R. M. RANKIN,

Attorneys for Respondents.

The foregoing stipulation is hereby approved.

By the Court

.

FRANK H. RUDKIN,
Presiding Judge.

[Endorsed] : Stipulation Regarding Printing

of Record. Filed Feb. 18, 1930. Paul P. O'Brien,

Clerk.
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NAMES AND ADDEESSES OF ATTORNEYS
OF RECORD.

Attorneys for Appellants:

W. M. KEARNEY, Esq., Reno, Nev.

N. J. BARRY, Esq.

EDWARD F. TREADWELL, Esq., San

Francisco, Calif.

Attorneys for Appellees:

J. E. PARDEE, Esq., Siisanville, Calif.

R. M. RANKIN, Esq., Willows, Calif.

In the Northern Division of the United States Dis-

trict Court, for the Northern Division of Cali-

fornia.

IN EQUITY—No. 198.

PATRICK WALSH & SONS INCORPORATED,
a Corporation (Substituted as Complainants

in the Place and Stead of JOHN M. WALSH
and THOMAS A. KEARNEY, as Trustees),

and W. M. KEARNEY and PATRICK
WALSH,

Complainants,

vs.

MARY C. HILL, MRS. SADIE CASE, CLEVE
HILL, JOSEPH HILL, ROBERT ELMER
HILL, THOMAS GAY HILL, LAWRENCE
HILL, JESSIE I. HILL, JIMMIE O. HILL,
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FLORENCE HILL DOUGLAS, HUBERT
W. HILL, MILDRED L. HILL, CHRIS-
TINE V. DeFOREST, MAUDE B. Mc-

GREGOR, MARY C. HILL, as Administra-

trix of the Estate of THOMAS HILL, De-

ceased, JOHN DOE, RICHARD ROE,
SALLY MOE FIRST and SALLY MOE
SECOND,

Defendants.

AJMENDED COMPLAINT.

Now come the complainants, Patrick Walsh &
Sons Incorporated, a corporation (substituted as

complainants in the place and stead of John M.

Walsh and Thomas A. Kearney, as trustees), and

W. M. Kearney and Patrick Walsh, and by leave

of the court first had and obtained file this their

amended bill of complaint, and complain of the

defendants above named, and for cause of suit al-

lege:

I.

That the complainants and each of them are and

were at all times herein mentioned citizens, resi-

dents and inhabitants of the State and District of

Nevada.

II.

That the defendants are and each of them is and

was at all [1*] times herein mentioned citizens,

residents and inhabitants of the State of California.

III.

That the matter in controversy in this suit, ex-

*Page-number appearing at the foot of page of original certified

Transcript of Eecord.
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elusive of interest and costs, exceeds the sum of

$3,000.

TV.

That on May 25, 1923, Mary C. Hill was, by an

order and decree of the Superior Court of the State

of California, in and for the County of Lassen, duly

appointed administratrix of the estate of Thomas
Hill, deceased, and thereafter duly qualified as such,

and is now and at all times after said date has been

the duly qualified and acting administratrix of the

estate of Thomas Hill, deceased.

V.

That the said Patrick Walsh & Sons Incorpor-

ated, a corporation, is a corporation duly organized

and existing under and by virtue of the laws of the

State of Nevada and is a citizen and resident of the

State of Nevada.

VI.

That prior to any of the times herein mentioned

the said Thomas Hill and the said Mary C. Hill

were husband and wife, and the said Thomas Hill

was the owner in fee, in the possession and entitled

to the possession of those certain lots, pieces and

parcels of land situate, lying and being in the

County of Lassen, State of California, and more

particularly bounded and described as follows, to

wit:

The W.i/si of NW.14, SE.i^ of NW.% and

the SW.14 of Section 2; the £.%, SW.i/4, 8.1/2

of NW.14 and the NW.14 of NW.14 of Section

3; the E.1/2, S.1/2 of SW.i/4 and the NE.14 of
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SW.i^ of Section 4; the E.i/s of NE.i^ and the

SE.i^ of Section 8; the N.i/s of N.i/a of SE.i/s

and W.i/s of SW.i/4 of Section 9; the N.i/^ of

N.i/s and SW.iA of NW.i^ of Section 10; the

W.i/s, W.i/s of E.1/2 and the E.i/s of SE.ii of

Section 11; the NE.14 of NW.14 and the W.i^

of NE.14 of Section 14; [2] also a piece of

land bounded as follows: Beginning at a point

10 chains west of the corner of Sections 11, 12,

13 and 14 and running thence South 15 chains;

thence South 58° 45' West, 11.72 chains to the

quarter-quarter line; thence north along said

quarter-quarter line 21.10 chains to the line be-

tween Sections 11 and 14; thence east 10 chains

to the place of beginning, being in said Section

14, all in Township 31 North, Range 12 East,

M. D. M.

;

Also the SE.i^, of SE.i/4 of Section 34, and

the W.y2. of SW.14 of Section 35, in Township

32 North, Range 12 East, M. D. M.

;

Also the N.1/2 of SW.14 of Section 2, and the

E.1/2 of SE.i/^ of Section 3, in Township 31

North, Range 11 East, M. D. M., containing in

all 3, 218.58 acres, more or less according to

Government Survey.

VII.

That on the 15th day of December, 1917, the said

Thomas Hill signed and executed a deed conveying

all of the said property to his said wife, Mary C.

Hill, and thereupon on the said 15th day of Decem-

ber, 1917, duly acknowledged the same before a
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notary public in and for the said county and state,

duly authorized to take such acknowledgments, and

thereupon delivered the said instrument in the pres-

ence of the said Mary C. Hill to one Grover C.

Julien with instructions to hold the same until

the death of the said Thomas Hill, and then hand

the same to the said Mary C. Hill; and said com-

plainants are informed and believe and on such in-

formation and belief allege that the said deed was

on the said 15th day of December, 1917, duly deliv-

ered by the said Thomas Hill to the said Mary C.

Hill in the manner aforesaid and with the intent

and purpose that title to the said property should

vest in the said Mary C. Hill, subject to a life estate

in the said Thomas Hill. A copy of the said deed is

hereunto annexed, marked Exhibit "A" and made a

part hereof.

VIII.

Thereafter the said Thomas Hill died, and there-

upon and [3] on or about the 8th day of August,

1922, the said Grover C. Julien handed the said deed

to the said Mary C. Hill and she recorded the same

on the 8th day of August, 1922, at thirty minutes

past two o'clock P. M. in the office of the County

Recorder of the said county and state, and the same

was thereupon recorded in Book 9 of Deeds, at page

266. Thereafter and on or about the 20th day of

December, 1922, the plaintiffs, W. M. Kearney and

Patrick Walsh loaned and advanced to the said

Mary C. Hill the sum of $50,000 evidenced by two

certain promissory notes executed by said Mary C.
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Hill and her children, Mrs. Sadie Case, Cleve Hill,

Joseph Hill, Robert Elmer Hill, Thomas Gay Hill,

Lawrence Hill, Jessie I. Hill, Jimmie O. Hill, Flor-

ence Hill Douglas, Hubert W. HiU, Mildred L. Hill,

Christine V. DeForest and Maud B. McGregor, in

words and figures following, to wit

:

$8000.00 Reno, Nevada,

December 20th, 1922.

One year after date, without grace, for value re-

ceived, we, or either of us, promise to pay to W. M.

Kearney, or order, at Reno, Nevada, the sum of

Eight Thousand Dollars in lawful money of the

United States of America, with interest thereon in

like lawful money at the rate of eight per cent per

annum from date until paid. Interest payable

semi-annually, also after judgment.

The endorsers, sureties, guarantors and assignors,

severally waive presentation for payment, protest

and notice of protest for non-payment of this note,

and all defenses on the ground of any extension of

time of its payment that may be given by the holder

or holders, to them or either of them, or to the

maker or makers thereof, or either of them. In the

event of the non-payment of this said note at ma-

turity, or at its collection by suit, we, or either of

us, agree to pay all expenses that may be incurred

thereby, including a reasonable attorney's fee, and

to that end bind ourselves, our heirs, executors, ad-

ministrators and assigns forever. For the purpose

of attachment or levy of execution, this note shall
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be payable wherever we, or either of us, may be

situated, at the option of the holder.

MARY C. HILL.

MRS. SADIE CASE.

CLEVE HILL.

JOSEPH HILL.

ROBERT ELMER HILL.

THOMAS GAY HILL.

LAWRENCE HILL.

JESSIE I. HILL.

JIMMIE O. HILL.

FLORENCE HILL DOUGLAS.
HUBERT W. HILL.

MILDRED L. HILL.

CHRISTINE V. DeFOREST.

MAUD B. McGregor.
By MARY C. HILL,

Their Attorney-in-fact.

(1.60 Documentary Stamps cancelled.) [4]

$42,000.00 Reno, Nevada.

December 20th, 1922.

Three years after date, without grace, for value

received, we, or either of us, promise to pay to Pat-

rick Walsh, or order, at Austin, Nevada, the sum of

Forty-two Thousand Dollars in lawful money of the

United States of America, with interest thereon in

like lawful money at the rate of eight per cent per

annum from date until paid. Interest payable

semi-annually, also after judgment.

The endorsers, sureties, guarantors and assign-

ors, severally waive presentation for payment, pro-

test and notice of protest for non-payment of this
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note, and all defenses on the ground of any exten-

sion of time of its payment that may be given by the

holder or holders, to them or either of them, or to

the maker or makers thereof, or either of them. In

the event of the non-payment of this said note at

maturity, or its collection by suit, we, or either of

us, agree to pay all expenses that may be incurred

thereby, including a reasonable attorney's fee, and

to that end bind ourselves, our heirs, executors, ad-

ministrators, and assigns forever. For the purpose

of attachment by levy or execution, this note shall be

payable wherever we, or either of us, may be situ-

ated, at the option of the holder.

MARY C. HILL.

MRS. SADIE CASE.
CLEVE HILL.

JOSEPH HILL.

ROBERT ELMER HILL.
THOMAS GAY HILL.
LAWRENCE HILL.

JESSIE I. HILL.
JIMMIE O. HILL.
FLORENCE HILL DOUGLAS.
HUBERT W. HILL.

MILDRED L. HILL.
CHRISTINE V. DeFOREST.
MAUD B. McGregor.

By MARY C. HILL,
Their Attorney-in-fact.

($8.40 Documentary Stamps cancelled.)

IX.

That at the time of the delivery of the said notes
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and the payment of said sum, and to secure the

payment of the said principal sum and the interest

thereon, as mentioned in said notes, the said Mary
C. Hill and her said children duly executed and de-

livered to the plaintiffs, John M. Walsh and Thomas
A. Kearney, as trustees, their deed of trust bearing

date the 20th day of December, 1922, conveying unto

them the land and premises above described. A
copy [5] of said deed of trust is attached hereto

marked Exhibit "B" and made a part hereof.

X.

The said trust deed was duly acknowledged so as

to entitle it to be recorded, and on the 3d day of

January, 1923, the same was duly recorded in the

office of the County Recorder of Lassen County,

California, in Book C of Trust Deeds, at page 249

and following.

XI.

That at and prior to the time that the said com-

plainants so advanced and loaned the said sum of

money to the said Mary C. Hill the said land above

described was subject to certain liens created

thereon by the said Thomas Hill and Mary C. Hill,

to wit:

(1) On or about the 15th day of December, 1917,

the said Thomas Hill and the said Mary C. Hill bor-

rowed the siun of $30,000 from Farmers & Mer-

chants National Bank of Reno, Nevada, and, in or-

der to secure the payment thereof, together with

interest on $15,000 thereof at eight per cent per

annum, and on $15,000 thereof at seven per cent per
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annum, made, executed and delivered to Richard

Kirman and Walter J. Harris a deed of trust by

which the said property was conveyed to the said

Richard Kirman and Walter J. Harris in trust,

which said deed of trust was thereafter on the 15th

day of December, 1917, duly recorded in the office

of the County Recorder of the County of Lassen,

State of California, in Book B of Deeds at page

500 and following; and at the time the plaintiffs so

loaned and advanced the said money to the said de-

fendants the principal and interest due on the in-

debtedness referred to in the said deed of trust was

unpaid and the said land was subject to a lien there-

for.

(2) On or about the 10th day of July, 1921, the

said Thomas Hill and the said Mary C. Hill made,

executed and delivered to one Georgiana F. Lonkey

a mortgage upon the said land to secure the pay-

ment of the sum of $27,200 on the 10th day of July,

1923, together [6] with interest at six per cent

per annum, which mortgage was duly recorded in

the office of the Recorder of the County of Lassen.

State of California, on the 23d day of August, 1921,

in Book R of Mortgages at page 193 and following.

At the time the said plaintiffs so loaned the said

money to the said Mary C. Hill the indebtedness

secured by the said mortgage and recited therein

was unpaid, and the said property was subject to

the lien of the said mortgage.

XII.

That the said Mary C. Hill requested the plain-
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tiffs herein to advance and loan to her the said sum

of money so loaned by the said plaintiffs to her for

the express purpose of paying and discharging the

said liens upon the said land, and the said plaintiffs

so loaned and advanced the said money for the ex-

press purpose of paying and discharging the said

liens, and the said plaintiffs, themselves, at the di-

rection of the said Mary C. Hill, saw to it that the

said money was applied to discharge the said liens

and the said indebtedness; and thereupon the said

plaintiffs did, under the direction of the said Mary

C. Hill, apply the said money so loaned by them to

her upon said indebtedness as follows: They paid

to the said Richard Kirman and Walter J. Harris

on the principal and interest due upon the said in-

debtedness secured by the said deed of trust to said

Eichard Kirman and Walter J. Harris the sum of

$32,050, and the same was received by the said

Richard Kirman and Walter J. Harris in satisfac-

tion of the said indebtedness, and thereupon the said

Richard Kirman and Walter J. Harris reconveyed

all the right, title, interest and estate in and to the

said property which they obtained by the said deed

of trust to the said Mary C. Hill. The said plain-

tiffs paid to the said Georgiana F. Lonkey the sum

of $14,800 upon the principal and interest due to

the said Georgiana F. Lonkey and evidenced by the

said mortgage and secured thereby. In considera-

tion of the said payment to the said Georgiana [7]

F. Lonkey the said Georgiana F. Lonkey released

the said land from the lien of the said mortgage, and

duly recorded in the office of the Recorder of the
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County of Lassen, State of California, a release of

the said land from said mortgage.

XIII.

At the time that the said plaintiffs so loaned the

said money to the said Mary C. Hill they believed

that the said Mary C. Hill was the owner in fee of

the said property and that the said deed from the

said Thomas Hill to Mary C. Hill was duly delivered

to her, and believed and intended that by the said

deed of trust so executed by the said Mary C. Hill

to the complainants they would obtain and did ob-

tain a first and valid lien upon the fee-simple title to

the said land, and the said Mary C. Hill likewise

believed and represented to the plaintiffs that she

was the owner in fee of the said land and that the

said plaintiffs would acquire a first lien on the fee-

simple title to the said land.

XIV.

Notwithstanding the premises, the said defend-

ant Mary C. HiU thereafter and on or about the 25th

day of May, 1923, had herself appointed adminis-

tratrix of the estate of Thomas Hill, deceased, and

thereupon the said Mary C. Hill and the other de-

fendants herein claimed that the said Thomas Hill

was the owner of the said land and the said de-

fendants ever since said time have threatened to

convey the said land as the property of the said

Thomas Hill and his estate; that the claims of the

said defendants and any conveyance made by them

of the said property as the property of the said

Thomas Hill or his estate will create a cloud upon
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the said property and the title of plaintiffs thereto.

[8]

XV.
That the said Thomas Hill and his estate and the

defendants herein are estopped from denying or dis-

puting the due delivery of the said deed from said

Thomas Hill to Mary C. Hill, and in this behalf

complainants allege that the said instrument was

prepared by the direction of the said Thomas Hill,

and was signed by him with the knowledge of the

said Mary C. Hill, and was acknowledged by him in

such a manner as to entitle the same to be recorded,

and was with the knowledge and in the presence of

the said Mary C. Hill put in the custody of one

Grover C. Julien, an attorney at law, with direc-

tions to said Grover C. Julien to hold the same and

upon the death of the said Thomas Hill to hand the

same to said Mary C. Hill to be recorded, and the

said Thomas Hill and the said Mary C. Hill thereby

placed the said instrument in such a position that

the same would in the natural order of events be

recorded and become a public record, and the same

was so handed to the said Mary C. Hill and placed

of record as aforesaid; and the said complainants,

relying upon the said instriunent and the record

thereof, and believing that the same had been duly

delivered, and having no knowledge or information

to the contrary, advanced said money on the faith

of the said instriunent; and at the time of so ad-

vancing said money the said plaintiffs had no knowl-

edge, notice or information in any way disparaging

the apparent title of the said Mary C. Hill to the
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said land, and they advanced the said money in good

faith in reliance upon such title.

XVI.
The said plaintiffs W. M. Kearney and Patrick

Walsh have ever since been the owners and holders

of the said promissory notes set forth herein, and

no part of the principal or interest due thereon has

ever been paid. [9]

XVII.

Since the commencement of this action, the said

indebtedness being entirely unpaid, the said John

M. Walsh and Thomas A. Kearney, as trustees un-

der the said deed of trust, sold all of the said prop-

erty in accordance with the provisions of the said

deed of trust and at the sale thereof the said Patrick

Walsh & Sons Incorporated, a corporation, made

the highest and best bid for the said proi3erty and

purchased the same for the amount due on the said

indebtedness, less the sum of $5,000 which is still

due and unpaid. Thereupon the said trustees, in

pursuance of the terms of the said deed of trust,

duly conveyed the said property to the said Patrick

Walsh & Sons Incorporated, a corporation, and it

ever since has been and now is the owner thereof,

and all adverse claims of the defendants thereto

are without right. The said Patrick Walsh & Sons

Incorporated is a corporation formed and con-

trolled by the said Patrick Walsh, and all the stock

thereof is owned or controlled by him, and plain-

tiffs W. M. Kearney and Patrick Walsh received no

money whatever upon said sale, and the said cor-
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poration holds the said land for their use and bene-

fit.

XVIII.

That the complainants have no plain, speedy or

adequate remedy in the ordinary course of law.

WHEREFORE, complainants pray

:

1. That it be adjudged that the defendants and

the estate of Thomas Hill, deceased, have no right,

title, interest or estate in or to the said property,

and that they be enjoined and restrained from con-

veying or encumbering the same as the property of

Thomas [10] Hill or of his estate, and that the

title of plaintiffs to the said property be quieted

against the said defendants.

2. That, if it should be held that the said plain-

tiffs failed to obtain a valid first lien on the fee-

simple title to the said property by the said deed of

trust. Exhibit "B," they be subrogated to the said

liens of the said Richard Kirman and Walter J.

Harris and the said Georgiana F. Lonkey.

3. That it be adjudged that the defendants and

the said Thomas Hill and his estate are estopped

from denying the delivery of the said deed, Exhibit

"A," and the title of the said Mary C. Hill and the

validity of the said deed of trust, Exhibit '*B."

4. That, if it should be held by the court that

the said plaintiffs are not the owners of the said

property, but that they are entitled to be subro-

gated to the said liens of Richard Kirman and Wal-

ter J. Harris and Georgiana F. Lonkey, that the

Court order said property to be sold, and that the

same be sold under the direction of the Court, and
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that the proceeds of the said sale be applied and

paid to the plaintiffs in discharge of the amount

advanced by them upon the said liens, together with

interest thereon, and that any balance thereof be

paid to the defendants, and that the said plaintiffs

in that event have judgment against the defendants

other than Mary C. Hill as administratrix of the

estate of Thomas Hill, deceased, for any deficiency

remaining under the said deed of trust, Exhibit

5. That, if it should be held by the court that the

said plaintiffs are not the owners of the said prop-

erty, it be adjudged that any right or title in or to

the said property to which the said Mary C. Hill

or her said children might be or become entitled as

heirs at law of said Thomas Hill, deceased, be

declared to be subject to the said deed of trust.

Exhibit "B"; and that any money to [11] which

the said Mary C. Hill or her children might other-

wise be or become entitled by reason of the sale of

the said property in the matter of the estate of

Thomas Hill, deceased, be declared to be subject

to the said deed of trust, Exhibit "B."

6. That if it should be held by the Court that

the said sale of said property did not pass title to

said property to plaintiff Patrick Walsh & Sons

Incorporated, the said sale be vacated and set aside,

and plaintiffs recover judgment for the full amount

of said indebtedness against the defendants other

than the administratrix of the estate of Thomas
Hill, deceased.
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7. That the complainants recover their costs of

suit herein, and for such other and further relief

as may be meet in the premises and agreeable to

equity.

W. M. KEARNEY,
N. J. BARRY,
EDWARD F. TREADWELL,
Solicitors for Complainants. [12]

EXHIBIT ''A."

THIS INDENTURE, made this 15th day of De-

cember, 1917, BETWEEN Thomas Hill of Lassen

County, California, the party of the party of the

first part, and MARY C. HILL, his wife of the same

County and State, the party of the second part :

—

WITNESSETH: That the said party of the first

part, for and in consideration of the sum of Ten

($10.00) Dollars, lawful money of the United States

to him in hand paid by the said party of the second

part, the receipt whereof is hereby acknowledged,

does by these presents grant, bargain, sell and con-

vey unto the said party of the second part, and to

her heirs and assigns forever, all those certain lots,

pieces and parcels of land, situate in the County of

Lassen, State of California, and described as fol-

lows, to wit

:

The W. 1/2 of NW. %, SE. i/4 of NW. i/4 and the

SW.1/4 of Section 2; the E. 1/2, SW. i^, S. 1/2 of

NW.l^ and the NW. % of NW. 1/4 of Section 3;

the E. 1/2, S. 1/2 of SW. 1^ and the NE. 1/4 of SW. i/i

of Section 4; the Ei/g of NE. l^ and the SE. 1/4 of

Section 8; the N. 1/2, N. 1/2 of SE. % and the W. 1/2
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of SW.i/4 of Section 9; the N. 1/2 of Ni/s and the

SW. 14 of NW. 1/4 of Section 10; the W. 1/2, W. 1/2

of E. 1/2 and the E. 1/2 of SE. 14 of Section 11; the

NE. 1/4 of NW. 1/4 and the W. 1/2 of NE. 14 of Sec-

tion 14; also a piece of land bounded as follows:

Beginning at a point 10 chains west of the corner

of Sections 11-12-13 and 14, and running thence

south 15 chains; thence south 58 degrees 45' West

11.72 chains to the quarter-quarter line; thence

north along said quarter-quarter line 21.10 chains

to the line between Sections 11 and 14; thence

east 10 chains to the place of beginning, being in

Section 14, all of said land above described being

in Township 31 North of Range 12 East, M. D. M.

Also the SE. 14 of SE. l^ of Section 34, and the

W.1/2 of SW.i/4 of Section 35, in Township 32

North of Range 12 East, M. D. M. [13]

Also the N. 1/2 of SW. 1/4 of Section 2, and the

E. 1/2 of SE. 1/4 of Section 3, in Township 31 North

of Range 11 East, M. D. M.

Containing in all 3,218.58 acres of land, more or

less according to Government Survey.

TOGETHER with all and singular the tenements,

hereditaments and appurtenances thereunto belong-

ing or in anywise appertaining, and all the water

and water rights incident thereto, and the rents,

issues and profits thereof.

TO HAVE AND TO HOLD, all and singular,

the said premises, with the appurtenances, unto

the said party of the second part, her heirs and

assigns FOREVER.



vs. Mary C. Hill et al. 19

IN WITNESS WHEREOF, the said party of

the first part has hereunto set his hand and seal

the day and year first above written.

THOMAS HILL.

(Ninety-five Dollars Documentary Stamps af-

fixed and cancelled.)

State of California,

County of Lassen,—ss.

On this 15th day of December, in the year One

Thousand Nine Hundred and Seventeen, before me,

Alcesta Lowe, a Notary Public, in and for the

County of Lassen, personally appeared Thomas

Hill, known to me to be the person whose name is

subscribed to the within instrument, and he duly

acknowledged to me that he executed the same.

IN WITNESS WHEREOF, I have hereunto set

my hand and affixed my Official Seal at my office

in the County of Lassen, the day and year in this

certificate first above written.

[Seal] ALCESTA LOWE,
Notary Public in and for the Co. of Lassen, State

of California.

[Endorsed] : Recorded at the request of Cleve-

land Hill August 8, 1922, at 30 min. past 2 o'clock

P. M. at page 266 in Book 9 of Deeds, Lassen

County Records, C. L. Ramsey, Recorder, By Grace

B. Ramsey, Deputy. [14]

EXHIBIT '^B."

THIS DEED OF TRUST, made and entered into

this 20th day of December, A. D. 1922, between
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MARY C. HILL, a widow, and MRS. SADIE
CASE, CLEVE HILL, JOSEPH HILL, ROBERT
ELMER HILL, THOMAS GAY HILL, LAW-
RENCE HILL, JESSIE I. HILL, JIMMIE O.

HILL, FLORENCE HILL DOUGLASS, HU-
BERT W. HILL, MILDRED L. HILL, CHRIS-
TINE V. DeFOREST and MAUD B. McGREGOR
by MARY C. HILL their attorney in fact under

power of attorney, all of Lassen County, State of

California, parties of the first part, and THOMAS
A. KEARNEY, of Reno, Washoe County, Nevada,

and JOHN M. WALSH of Austin, Lander County,

Nevada, parties of the second part, and PATRICK
WALSH, of Austin, Lander County, Nevada, and

W. M. KEARNEY, of Reno, Washoe County, Ne-

vada, parties of the third part,

WITNESSETH:
That the said parties of the first part have

granted, bargained, sold and convey, and do hereby

grant, bargain, sell and convey, unto the parties of

the second part, in joint tenancy, and to the sur-

vivor of them, their successors and assigns, all that

certain real property situated in the County of

Lassen, State of California, and described as fol-

lows:

The W.i/s of NW.l^ SE. l^ of NW. %
and the SW. i/4 of Section 2 ; the E. i/o, SW. 14,

S. 1/2 of NW. 14 and the NW. % of NW. % of

Section 3; the E. 1/2, S. 1/2 of SW. 14 and the

NE.14 of SW.i/4 of Section 4; the E. 1/2 of

NE. l^ and the SE. 14 of Section 8; the N. Vo,
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N.l/s of SE.i^ and the W. 1/2 of SW. 14 of

Section 9; the N. V2 of N. 1/2 and the SW.%
of NW.i/4 of Section 10; the W. 1/2, W. 1/2

of E. 1/2 and the E. 1/2 of SE. % of Section 11;

the NE. 1/4 of NW. 14 and the W. 1/2 of NE. i^

of Section 14; also a piece of land bounded as

follows: Beginning at a point 10 chains west

of the corner of Sections 11-12-13 and 14, and

running thence South 15 chains; thence South

58° 45' West, 11.72 chains to the quarter-quar-

ter line; thence north along said quarter-quar-

ter line 21.10 chains to the line between Sec-

tions 11 and 14; thence east 10 chains to the

place of beginning, being in said Section 14,

all in Township 31 North, Range 12 East,

M. D. M. [15]

Also the SE. % of SE. l^ of Section 34, and

the W. 1/2 of SW. 1/4 of Section 35, in Town-

ship 32 North, Range 12 East, M. D. M.

Also the N. 1/2 of SW. % of Section 2, and

the E. 1/2 of SE. % of Section 3, in Township

31 North, Range 11 East, M. D. M., containing

in all 3,218.58 acres, more or less according

to Government Survey.

TOGETHER with all water and water rights,

ditches and ditch rights, easements and privileges

appurtenant and incident thereto or used or useful

in connection with the aforesaid premises.

Together with all and sing-ular, the tenements,

hereditaments and appurtenances thereunto belong-

ing, or hereafter to be placed thereon, or in any-
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wise appertaining; and, also all the estate, right,

title and interest, or other claim or demand, as well

in law as in equity, which the parties of the first

part now have, or may hereafter acquire of, in or

to the said premises, or any part thereof, with the

appurtenances, hereby abandoning all right of

homestead in and to said premises and hereby ex-

pressly waiving any and all equity of redemption

and agreeing to warrant and defend the title to

the same.

TO HAVE AND TO HOLD unto the said par-

ties of the second part, as joint tenants, with the

right of survivorship, as such, their successors and

assigns, IN TRUST, NEVERTHELESS, for the

uses and purposes hereinafter limited and de-

scribed; namely:

This Deed of Trust, however, is intended as a

deed of trust and mortgage to secure the payment

of two promissory notes in the words and figures,

following, to wit:

*

'$8,000.00 Reno, Nevada,

December 20th, 1922.

McDow XX '

' One year after date, without grace,

for value received, we, or either of us, promise

to pay to W. M. KEARNEY, or order, at Reno,

Nevada, the sum of Eight Thousand Dollars in

lawful money of the United States of America,

with interest thereon in like lawful money at the

rate of eight per cent per annum from date until

paid. Interest payable semi-annually, also after

judgment. [1 6"|
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*'The endorsers, sureties, guarantors and assign-

ors, severally waive presentation for payment, pro-

test and notice of protest for non-payment of this

note, and all defenses on the ground of any exten-

sion of time of its payment that may be given by the

holder or holders, to them or either of them, or to the

maker of makers thereof or either of them. In the

event of the non-payment of this said note at ma-

turity, or its collection by suit, we, or either of us,

agree to pay all expenses that may be incurred

thereby, including a reasonable attorney's fee, and

to that end bind ourselves, our heirs, executors, ad-

ministrators and assigns forever. For the purpose

of attachment or levy of execution, this note shall

be payable wherever we, or either of us, may be

situated, at the option of the holder.

"MARY C. HILL.

"MRS. SADIE CASE.

"CLEVE HILL.

"JOSEPH HILL.

"ROBERT ELMER HILL.

"THOMAS GAY HILL.

"LAWRENCE HILL.

"JESSIE L HILL.

"JIMMIE C. HILL.

"FLORENCE HILL DOUGLASS.
"HUBERT W. HILL.

"MILDRED L. HILL.

"CHRISTINE V. DeFOREST.
"MAUD B. McGregor.

"By MARY C. HILL,
'

' Their Attorney-in-fact.
'

'
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($1.60 Documentary Stamps cancelled.)

*' $42,000.00 Reno, Nevada,

December 20th, 1922.

McDow XX "Three years after date, without

grace, for value received, we, or either of us, promise

to pay to PATEICK WALSH, or order, at Austin,

Nevada, the sum of Forty-two Thousand Dollars

in lawful money of the United States of America,

with interest thereon in like lawful money at the

rate of eight per cent, per annum from date until

paid. Interest payable semi-annually, also after

judgment.

''The endorsers, sureties, guarantors and assign-

ors, severally waive presentation for payment, pro-

test and notice of protest for non-payment of this

note, and all defenses on the ground of any exten-

sion of time of its payment that may be given by

the holder or holders, to them or either of them, or

to the maker of makers thereof, or either of them.

In the event of the non-payment of this said note at

maturity, or its collection by suit, we, or either of

us, agree to pay all expenses that may be incurred

thereby, including a reasonable attorney's fee, and

to that end bind ourselves, our heirs, executors,

administrators and assigns forever. For the pur-

pose of attachment or levy of execution, this note
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shall be payable wherever we, or either of us, may

be situated, at [17] the option of the holder.

"MARY C. HILL.

"MRS. SADIE CASE.

"CLEVE HILL.

"JOSEPH HILL.

"ROBERT ELMER HILL.

"THOMAS GAY HILL.

"LAWRENCE HILL.

"JESSIE I. HILL.

"JIMMIE O. HILL.

"FLORENCE HILL DOUGLASS.
"HUBERT W. HILL.

"MILDRED L. HILL.

"CHRISTINE V. DeFOREST.

"MAUD B. McGregor.
"By MARY C. HILL,

"Their Attorney-in-fact."

($8.40 Documentary Stamps Cancelled.)

To secure the payment to the said parties of the

third part, of the sum of Eight Thousand Dollars

($8,000.00) and Forty-two Thousand Dollars ($42,-

000.00), respectively, lawful money of the United

States of America, and interest thereon according

to the terms of the two promissory notes set forth

herein, made, executed and delivered by the said

parties of the first part and payable to the order

of the said parties of the third part respectively;

also, to secure the payment of any and all sums of

money, checks, bills, promissory notes, bonds. Hens,

balances of account, over-drafts or other indebted-

ness, which are now, or may hereafter during the
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continuance of this trust, be, or become due or

owing from the parties of the first part, or either of

them, to the said parties of the third part, or for

which said parties of the first part, or either of

them, may be, or shall become in any manner liable

to the said parties of the third part, together with

interest on all of such indebtedness, from the date

and creation of the same to the date of the repay-

ment to the said parties of the third part, at the

rate of eight per cent, per annum on all such indebt-

edness, or such other rate as may be agreed upon

where the indebtedness is evidenced [18] by an

instrument in writing. Also, to secure the repay-

ment, on demand, of any sum, or sums, advanced at

any time during the continuance of this trust by

the party of the third part, for the payment of any

taxes, assessment, liens or encumbrances now sub-

sisting or which may hereafter be levied or imposed

upon said premises, or any part thereof, which may,

in the judgment of the parties of the third part,

affect said premises or this trust. Also, to secure

the repayment, on demand, of any and all sums paid

out by the parties of the second part or third part,

in intervening in, prosecuting or defending any

action or proceeding, wherever, in their judgment,

it may be necessary to do so, in order to protect

the title to said property or this trust. Also, to se-

cure the repayment by parties of the first part, of

the expenses incurred for such repairs or preven-

tion of waste upon said premises as may have been

deemed necessary by parties of the third part, or

their successors or assigns. Also, to secure the pay-
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ment of interest on all of said advances and ex-

penses from the time they are made or incurred to

the time of repayment, at the rate of eight per cent,

per annum, payable semi-annually, after the 20th

day of December, 1922, or tvnch other rate as may

be expressly agreed upon in writing.

All indebtedness and advances not evidence by

any instrument in writing wherein it is otherwise

provided and the interest thereon, shall be due

and payable, on demand, in lawful money of the

United States of America.

The parties of the first part have full notice that

the parties of the second part are relatives of the

parties of the third part, and hereby consent that

they act as Trustees and parties of the second part,

and waive all objections thereto. The parties of

the first part shall be entitled only to [19] no-

tice of the names and addresses of any substituted

Trustee or Trustees at the time or after substitution

is made, and hereby consent to this provision.

In case the parties of the first part shall weU and

truly pay, or cause to be paid at maturity, to the

parties of the third part, or their successors or

assigns, in lawful money as aforesaid, the promis-

sory notes, and all other indebtedness hereinafore

mentioned, when the same shall become due, with

interest as hereintofore specified, and all sums paid

out and expended, together with interest, on de-

mand, as hereinbefore provided, then the parties of

the second part, the survivor of them, their suc-

cessors and assigns, shall reconvey all the estate in

said premises, to them by this instrument granted,
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to the parties of the first part, their heirs or as-

signs, at their request and cost.

If default shall be made in the payment of said

notes fii*st mentioned, or any portion thereof, or

any installment of interest thereon when due, or

any indebtedness evidenced by any instrument in

writing, as aforesaid, or in the reimbursement of

any moneys, as herein provided to be paid out and

expended, or any advances for taxes, liens, encum-

brances, etc., or any other sum due to parties of

the third part, with the interest thereon, on demand,

as hereinabove expressed, then it shall be lawful

for the said parties of the second part, or the sur-

vivor of them, their successors or assigns, on the

application of the parties of the third part, or their

successors or assigns, to sell the above granted

premises, or such part thereof, as in their discretion,

they shall find it necessary to sell in order to ac-

complish the objects of this trust, in the manner

following, to wit: [20]

They shall publish notice of the time and place

of such sale, with a description of the property to

to be sold, at least one time a week for three suc-

cessive weeks, in some newspaper, published in the

County of Lassen, State of California, and may from

time to time, postpone such sale by publication, and

on the day of sale so advertised, or to which such

sale may be postponed, at the place named, they

may sell the property so advertised, as a whole or

in subdivisions, as the parties of the second and

third part may deem best, at public auction, in any

county where any part of said property may be
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situated, in the State of California, to the highest

bidder for cash, in lawful money of the United

States of America; and at such sale the holder of

any note or instrument in wT^iting, or of any of the

indebtedness, or any one who has made any of the

advances hereinbefore mentioned, or the parties of

the third part, may bid and purchase the whole or

any part of said premises.

And the parties of the second part, or the sur-

vivor of them, their successors or assigns, are

hereby authorized to execute and shall execute, and

after due payment, made, shall deliver to the pur-

chaser or purchasers, at such sale, deed or deeds of

grant, for the property sold, and in any such deed,

are authorized to recite any and every matter of

fact necessary to authorize such sale and deed and

such sale and deed and such recital shall be conclu-

sive evidence against parties of the first part of the

existence of the matters so recited and of every

other matter or fact necessary, to authorize such

sale, whether such matter or fact is recited in such

deed or not, and any such deed or deeds, with such

recitals therein, shall be effectual and conclusive

against said parties of the first part, their heirs and

assigns, and all other persons. And the receipt for

the purchase [21] money contained in any deed

executed to a purchaser at such sale, as aforesaid,

shall be sufficient discharge of such purchaser from

all obligation to see to the proper application of

the purchase money according to this trust.

Out of the proceeds of such sale, the parties of

the second part shall:

—
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FIRST: Pay the expenses of sale, including the

cost of publication and counsel fee of an amount

equal to five (5) per cent of the amount due and
remaining unpaid, in lawful money of the United

States of America, which shall become due upon

any default made by the parties of the first part,

in any of the payments aforesaid. And, also such

sums, if any, as the parties of the second part, or

the parties of the third part, shall have paid or

become liable to pay for procuring an abstract, or

continuation thereof, or certificate, or report of the

title to said real property, or any portion thereof,

subsequent to the execution of this deed of trust.

SECOND: They shall retain a sufficient sum to

discharge all the indebtedness and interest due from

parties of the first part to the parties of the third

part, or their successors or assigns, as hereinbefore

specified; and all sums which ma}^ have been ad-

vanced or expenses incurred by parties of the third

part, or parties of the second part, for any of the

purposes hereinbefore specified, with the interest

thereon, and apply the same in pursuance of this

trust, to wit : eight-fiftieths (8/50) to W. M. Kear-

ney, his heirs, successors or assigns, and forty-two

fiftieths (42/50) to Patrick Walsh, his heirs, suc-

cessors or assigns, such representing their respec-

tive interests therein.

THIRD: The surplus, if any, they shall pay to

the parties of the first part, their successors or

assigns, on demand. [22]

IT IS EXPRESSLY COVENANTED that the

parties of the third part, may from time to time,
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appoint other trustee or trustees, to excute the

trusts hereby created; and upon such appointment

and a conveyance to them, by the parties of the

second part, the survivor of them, their successors

or assigns, the new trustees shall be vested with all

the title, interest, power, duties and trusts in the

premises hereby vested in or conferred upon the

parties of the second part. Such new trustees shall

be considered the successors and assigns of the par-

ties of the second part, within the meaning hereof.

The parties of the second part, or the parties of

the third part, may commence, prosecute, intervene

in, or defend any action or proceeding in any court

of competent jurisdiction, whenever, in their judg-

ment, it may be necessary to do so, in order to pro-

tect the title to said property, and may at any time,

at their option, commence and maintain suit in any

court of competent jurisdiction to obtain the aid

and direction of said court in the execution by them

of the trusts, or any of them herein expressed or

contained, and may in such suit obtain orders or

decrees, interlocutory or final, of said court, direct-

ing the execution of said trusts, and confirming

and approving their acts, or any of them, or any

sales or conveyances made by them, and adjudging

the validity thereof, and directing that the pur-

chasers of the land and premises sold and conveyed

be let into immediate possession thereof, and pro-

viding for orders of court or other process, requir-

ing the sheriff of the county in w^hich said lands and

premises are situated to place and maintain the said

purchasers to quiet and peaceable possession of the
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lands and premises so purchased by them, and the

whole thereof.

In case default be made in the payment of any

sum or [23] sums hereinabove mentioned, the

Trustees, their successors or assigns, shall be entitled

at any time, at their option, and either by them-

selves, or by their duly authorized agent, to enter

upon and take possession of the above granted

premises, or any part thereof, and remove all per-

sons therefrom, and to do and perform such acts

of repair or cultivation, as may be necessary or

proper to conserve the value thereof, and to collect

and receive the rents, issues and profits thereof, and

apply the same in the manner hereinbefore specified

in respect of proceeds of sale of said premises, and

to do such other acts and to exercise such other

power in respect to said premises as said trustees

may deem necessary or proper to conserve the value

thereof, and the expenses therein incurred shall be

deemed to be a portion of the expense of this trust,

and secured thereby as hereinbefore provided:

The Trustees may at any time, upon request of the

parties of the third part, reconvey to the grantors,

their heirs or assigns, any portion of said premises

without affecting the personal liability of any per-

son, or the payment of any of said indebtedness and

without affecting the title to the remaining prem-

ises.

IN WITNESS WHEREOF, the parties of the

first part have hereunto set their hands and seals

the day and year first above written.
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IN WITNESS WHEREOF, the parties of the

first part have hereunto set their hands and seals

the day and year first above written.

MARY C. HILL. (Seal;

MRS. SADIE CASE. (Seal

CLEVE HILL. (Seal;

JOSEPH HILL. (Seal;

ROBERT ELMER HILL. (Seal

THOMAS GAY HILL. (Seal

LAWRENCE HILL. (Seal

JESSIE L HILL. (Seal

JIMMIE O. HILL. (Seal;

FLORENCE HILL DOUGLASS. (Seal;

HUBERT W. HILL. (Seal;

MILDRED L. HILL. (Seal

CHRISTINE V. DeFOREST. (Seal

MAUD B. McGregor. (Seai;

By MARY C. HILL, (Seal

Their Attorney-in-fact. [24;

We accept the foregoing trust.

Dated Dec. 20th, 1922.

JOHN M. WALSH, Trustee.

THOMAS A. KEARNEY, Trustee.

State of California,

County of Lassen,—ss.

On this 20th day of December, 1922, personally

appeared before me, Geo. N. McDow, a Court Com-

missioner in and for the said county of Lassen,

Mary C. Hill, known to me to be the person de-

scribed in and who executed the foregoing instru-

ment, who acknowledged to me that she executed
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the same freely and voluntarily and for the uses

and purposes therein mentioned.

IN WITNESS WHEREOF, I have hereunto

set my hand and affixed my official seal at my office

in the county of Lassen, the day and year in this

certificate first above written.

[Seal] GEO. N. McDOW,
Court Commissioner.

State of California,

County of Lassen,—ss.

On this 20th day of December, 1922, personally

appeared before me, Geo. N. McDow, a Court Com-

missioner in and for the said county of Lassen,

Mary C. Hill, known to me to be the person whose

name is subscribed to the within instrument as the

attorney-in-fact of Mrs. Sadie Case, Cleve Hill,

Joseph Hill, Robert Elmer Hill, Thomas Gay HiH,

Lawrence Hill, Jessie I. Hill, Jimmie O. Hill, Flor-

ence Hill Douglass, Hubert W. Hill, Mildred L.

Hill, Christine V. DeForest and Maud B. McGregor,

and who acknowledged to me that she subscribed

the names of Mrs. Sadie Case, Cleve Hill, Joseph

Hill, Robert Elmer Hill, Thomas Gay Hill, Law-

rence Hill, Jessie I. Hill, Jimmie O. Hill, Florence

Hill Douglass, Hubert W. Hill, Mildred L. Hill,

Christine V. DeForest and Maud B. McGregor

thereto as principals, and her own name as attor-

ney-in-fact, and who acknowledged to me that she

executed the same freely and voluntarily and for

the uses and purposes therein mentioned.
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IN WITNESS WHEREOF, I have hereunto

set my hand and affixed my official seal at my office

in the County of Lassen, the day and year in this

certificate first above written.

[Seal] GEO. N. McDOW,
Court Commissioner.

[Endorsed] : Filed Dec. 17, 1928. [25]

[Title of Court and Cause.]

ANSWER TO PLAINTIFFS' AMENDED
COMPLAINT.

Now come the defendants above named and each

and all of them, except the defendants designated

by fictitious names, and answering plaintiffs'

amended complaint herein filed by leave of the

Court on December 17, 1928, suggest and allege:

(a) That said amended complaint fails to state

facts sufficient to constitute a cause of action in

equity, or any cause of action, against the said de-

fendants, or either or any of them.

(b) That said amended complaint wholly fails

to state facts sufficient to constitute a cause of ac-

tion for the subrogation of the plaintiffs, or either

of them, to the alleged liens of the said Richard

Kirman and Walter J. Harris, and/or the said

Georgiana F. Lonkey; and that said amended com-

plaint states no facts sufficient to support, or upon

which to base, a finding or judgment that the [26]

said plaintiffs are entitled to be subrogated to the
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said alleged liens of tlie said Richard Kirman and

Walter J. Harris and/or the said Georgiana F. Lon-

key.

(c) That the said amended complaint wholly

fails to state facts sufficient to constitute a cause

of action against the defendant, Mary C. Hill, as

administratrix of the estate of Thomas Hill, de-

ceased; and does not state facts sufficient to sup-

port a finding or decree adjudging that the said

Thomas Hill and his estate are estopped from deny-

ing the delivery of the said deed, Exhibit "A,'*

and/or the title of the said Mary C. Hill, and/or

the validity of the said deed of trust. Exhibit "B.'^

(d) That said amended complaint does not

state facts sufficient to constitute a cause of action

for a decree quieting the plaintiffs' title to the

lands described therein.

And said defendants, for answer to the specific

allegations of the said amended complaint admit,

deny and allege as follows, to wit:

I.

Admit the allegations of paragraphs I to VI, in-

clusive, of the said amended complaint.

II.

Admit that on the 15th day of December, 1917,

the said Thomas Hill executed a deed conveying

the said property to his wife, Mary C. Hill, and de-

livered the said instrument to one Grover C. Julian

with instructions to hold the same until the death

of the said Thomas Hill and then hand the same

to the said Mary C. Hill; but deny that the said
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deed was, on the said 15th day of December, 1917,

or at any other time prior to the death of said

Thomas Hill, duly delivered to the said Mary C.

Hill in the manner alleged, or otherwise, and/or

with the intent and purpose, or intent or purpose,

that title to the said property should vest in the

said Mary C. [27] Hill, subject to a life estate

in the said Thomas Hill.

In this connection defendants allege that the

said deed to his wife, Mary C. Hill, was executed

by said Thomas Hill and left in the possession of

one Grover C. Julian to be delivered after his

death, with the intent and purpose that title to the

said property should remain in said Thomas Hill

until his death and vest in the said Mary C. Hill

only upon his death and the delivery to her of the

said deed. That, after the execution of said deed,

and at all times until the death of said Thomas Hill

on July 22, 1922, the said Thomas Hill remained in

possession of said property and operated the same

and claimed to be the owner thereof and to be vested

with title thereto.

III.

Admit that the plaintiffs, W. M. Kearney and

Patrick Walsh, loaned to said Mary C. Hill the

sum of Fifty Thousand ($50,000) Dollars, evi-

denced by two promissory notes and secured by a

certain trust deed, as alleged in paragraphs VIII,

IX and X of said amended complaint; and in this

connection allege that said promissory notes and

said trust deed were executed by the children of

said Mary C. Hill at the direction and request of
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the plaintiff, W. M. Kearney. That the said de-

fendants, the children of Mary C. Hill, who signed

said promissory note, are heirs at law of said

Thomas Hill; and defendants are informed and

believe, and on such information and belief al-

lege, that at the time said loan was made to Mary

C. Hill, the plaintiffs, W. M. Kearney and Patrick

Walsh, had full knowledge and information as to

the fact of the death of Thomas Hill and that the

said deed from Thomas Hill to Mary C. Hill, his

wife, was not delivered until after the death of

Thomas Hill; and that the said children of Mary

C. Hill, and heirs at law of said Thomas Hill, were

requested and required by said W. M. Kearney to

sign said promissory notes and trust deed for the

reason that he, [28] the said W. M. Kearney,

then knew and was fully informed that the said

defendants, and each of them, were heirs at law of

said Thomas Hill, and then had a vested interest

in the said real property.

That the defendant, Mary C. Hill, the widow of

Thomas Hill, deceased, delayed the commencement

of any proceedings to probate the estate of Thomas

Hill, deceased, until about the month of May, 1923,

and in failing to probate the said estate prior to

the execution of the said promissory notes and

trust deed, acted upon the advice of the plaintiff,

W. M. Kearney, who is an attorney at law, and

who advised her in all matters pertaining to the

execution of said promissory notes and trust deed;

and that she relied upon his advice and direction

and did not at that time, nor until after the com-
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pletion of said loan, seek independent legal advice

with reference to the necessity of commencing pro-

ceedings to probate the estate of Thomas Hill, de-

ceased.

IV.

Admit the allegations of paragraph XI of said

amended complaint.

V.

As to paragraph XII, deny that said plaintiffs

so loaned and advanced the said money for the

express purpose of paying and discharging said

liens, except that, at the direction of said Mary C.

Hill, such portion only of said money included in

said loan as was necessary to secure the discharge

of said liens alleged in paragraph XI, was to be and

was applied for that purpose.

That from said $50,000 loan, the simi of $32,050,

and no more, was paid to the said Richard Kirman

and Walter J. Harris, in satisfaction of their in-

debtedness and the lien against said property, and

the further sum of $10,000, and no more, was paid

therefrom to the said Georgiana F. Lonkey, or to

her use and benefit, as a consideration for the satis-

faction of and release of her said lien against said

property. [29]

That upon the payment of said sums of money

as aforesaid, and on or about the 24th day of De-

cember, 1922, the said liens upon the said property

alleged in paragraph XI of said amended complaint,

were fully discharged and released of record, and

the same have never been questioned or revived.

That no assignment or transfer of said liens to the
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plaintiffs, or any other person, has ever been made
by said lien claimants.

VI.

As to the allegations of paragraph XIII of said

amended complaint, defendants have no knowledge,

information or belief sufficient upon which to an-

swer the same, and basing their denial upon that

ground, deny each and all of the allegations thereof

;

and allege that at the time the said plaintiffs so

loaned said money to said Mary C. Hill, they had

full knowledge and information as to the record

title to said property and that the title thereof stood

of record in the name of Mary C. Hill, subject to

administration in the probate courts of the State

of California, to payment of creditors' claims and

distribution by decree of the probate court to the

heirs of Thomas Hill, deceased, or their successors

in interest.

VII.

Admit that on the 25th day of May, 1923, Mary

C. Hill was appointed administratrix of the estate

of Thomas Hill, deceased; and in this connection

allege that it was legally necessary that an adminis-

tration of said estate be had for the settlement and

pajnnent of inheritance tax liens against said prop-

erty, and for the adjudication and payment of

claims against the estate of Thomas Hill, deceased;

that immediately after her appointment as such

administratrix, said Mary C. Hill, pursuant to the

provisions of the Code of Civil Procedure of the

State of California, duly published Notice to Credi-

tors of said Thomas Hill, deceased, as required by
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law, and thereafter and within the time prescribed

by law, numerous claims [30] against the said

decedent were filed by creditors and approved and

allowed as approved by law. That the aggregate

amount of such claims so filed, approved and al-

leged, was the sum of $48,391.88. That the assets

of said estate, exclusive of the real property de-

scribed in plaintiffs' complaint, were and are in-

sufficient to pay the said claims in full, and the

costs, charges, and expenses of administration.

Admit that defendants claim that the said

Thomas Hill was the owner of the said land at the

time of his death, but deny that they have threat-

ened to convey the said land as the property of the

said Thomas Hill, or otherwise, except that the de-

fendant, Mary C. Hill, as administratrix of the es-

tate of Thomas Hill, deceased, did, by published

notice of sale in said probate proceedings, on or

about the 10th day of September, 1925, offer for

sale all the right, title and interest of said Thomas

Hill, deceased, in and to all the real property be-

longing to said estate.

Deny that the claims of defendants made by them

of the said property as the property of said Thomas

Hill and/or his estate will create a cloud upon any

title thereto claimed or acquired by plaintiffs; and

allege that said lands and any title thereto acquired

by plaintiffs, by or through or under said trust deed,

has at all times been, and still is subject to admin-

istration in the probate court, and the payment of

the creditors of said Thomas Hill and expenses of

administration.
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IX.

As to the allegations of paragraph XV of said

amended complaint, defendants deny that said

Thomas Hill and/or his estate, and/or the defend-

ant, Mary C. Hill, as administratrix of the estate

of Thomas Hill, deceased, are estopped from deny-

ing and/or disputing the due delivery of the said

deed from said Thomas Hill to Mary C. Hill ; admit

the execution and delivery of said deed to one

Grover [31] C. Julian, but deny that the said

Thomas Hill and/or the said Mary C. Hill thereby

placed the said instrument in such a position that

the same would, in the natural order of events, be

recorded and become a public record; deny that the

said complainants relied upon the said instrument

and/or record thereof, and deny that they believed

that the same had been duly delivered, and deny

that they had no knowledge or information to the

contrary; and deny that they advanced said money

on the faith of said instrument ; and deny that, at the

time of so loaning said money, the said defendants

had no knowledge, notice or information in any way

disparaging the apparent title of said Mary C. Hill

to the said land; and deny that they advanced the

said money in good faith, or otherwise, in reliance

upon said title.

On the contrary, defendants allege that the com-

plainants, upon the making of said loan, had fuU

knowledge and information as to the apparent title

and interest of all the defendants in said land as

the heirs at law of said Thomas Hill, and that they

made said loan and advanced said money in reliance
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upon the title and interest in said property of all

of these defendants, and not upon the title and

claims of said Mary C. Hill alone.

X.

Defendants deny that no part of the interest due

upon said promissory notes has ever heen paid, and

in this connection allege that all interest due on

said two promissory notes was by the defendants

fully paid to the first day of February, 1924.

XI.

Deny that the said John M. Walsh and Thomas

A. Kearney, as trustees under the said deed of trust,

sold all of the said property in accordance with the

provisions of the said deed of trust, and in this

connection defendants allege:

That subsequent to the filing of defendants' origi-

nal [32] answer herein, to wit, on or about the

14th day of June, 1926, the plaintiff, Thomas A.

Kearney, claiming to act as trustee under authority

of the deed of trust mentioned and set out in plain-

tiffs ' bill of complaint herein attempted and pre-

tended to sell the lands and premises covered by

said deed of trust. That at said attempted and

pretended sale the defendant, John M. Walsh, who

was then alive and under no disability, and who

was cotrustee with said Thomas A. Kearney, under

said deed of trust, was not present and did not par-

ticipate in said pretended sale.

Deny that, pursuant to said sale and the deed

executed by said trustees as alleged in paragraph

XVII of said amended complaint, the said Patrick
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Walsh & Sons, Incorporated, a corporation, ever

since has been, and now is the owner thereof, and/or

that all adverse claims of the defendants thereto

are without right.

XII.

Deny that the complainants have no plain, speedy

and/or adequate remedy in the ordinary course of

law.

For a further and separate answer and defense

to plaintiff's alleged cause of action and claim to

the right to be subrogated to the rights and liens

of said Richard Kirman and Walter J. Harris, and

the right and lien of said Georgiana F. Lonkey, the

defendants allege:

That the said claim of and cause of action for

the subrogation of plaintiffs to the rights and liens

of said Richard Kirman and Walter J. Harris and

said Georgiana F. Lonkey, is barred by the pro-

visions of Section 337 of the Code of Civil Proce-

dure of the State of California. [33]

WHEREFORE, defendants pray:

1. That plaintiffs take nothing upon their claim

and cause of action to quiet the title of plaintiffs

to the said property.

2. That the claim of the right of subrogation of

plaintiffs to the liens of the said Richard Kirman

and Walter J. Harris and the said Georgiana F.

Lonkey be denied.

3. That it be adjudged that the said Thomas

Hill and his estate are not estopped from denjring

the delivery of said deed.
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4. That any sale of said property under the

decree or order of this court be made for the pur-

pose of first paying the creditors of the estate of

Thomas Hill and the expenses of administration

before the same is applied to the payment of plain-

tiffs' claims; and

5. That the defendants recover their costs of

suit herein.

J. E. PARDEE,
R. M. RANKIN,

Solicitors for Defendants. [34]

State of California,

County of Lassen,—ss.

J. E. Pardee, being first duly sworn, says:

That on January 9, 1929, affiant mailed to Edward

F. Treadwell, Esq., one of the solicitors for the

plaintiffs above named, a true copy of the foregoing

answer to plaintiffs' amended complaint, addressed

to said Treadwell at his office in the Standard Oil

Building, San Francisco, California; and that the

same was mailed in the U. S. postoffice at Susan-

ville, California, and that the postage thereon was

fully prepaid.

[Seal] J. E. PARDEE.

Subscribed and sworn to before me this 9th day

of January, 1929.

J. A. PARDEE,
Notary Public.

[Endorsed] : Filed Jan. 10, 1929. [35]
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[Title of Court and Cause.]

Before KERRIGAN, District Judge.

October 18, 1928.

MEMORANDUM OPINION.

On examination of tlie record in this case, I reach

the following conclusions:

1. There was no delivery of the deed from

Thomas Hill to his wife, Mary C. Hill during the

lifetime of the grantor.

2. Plaintiffs are not entitled to quiet title as

against Mary C. Hill, as administratrix of the

Estate of Thomas Hill.

3. Plaintiffs are entitled to a decree quieting

title as against Mary C. Hill, individually, and

against the other heirs of Thomas Hill joining in

the trust deed out of which plaintiffs ' claim arises.

4. Plaintiffs are further entitled to a decree

against Mary C. Hill, individually, and the heirs

above mentioned for the deficiency judgment sued

for, in the sum of $5,000, with interest from June

14, 1926.

It appears from the evidence herein that various

claims allowed by the probate court against the

Estate of Thomas Hill remain impaid. It appears

probable that there will be necessary a probate sale

of this property to satisfy these claims. In order to

protect the rights of all parties to the present suit,

the decree to be drawn should contain a provision

that in the event of a probate sale of the property,
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or upon final distribution, the parties may come in

at the foot of the [36] decree for a final deter-

mination and adjustment of their interests as they

then appear.

Costs to Mary C. Hill, as administratrix of the

Estate of Thomas Hill. The other parties to bear

their own costs.

So ordered.

KERRIGAN,
District Judge.

(Not to be reported.)

[Endorsed]: Filed Oct. 18, 1928. [37]

At a stated term of the Northern Division of the

United States District Court for the Northern

District of California, held at the courtroom

thereof, in the city and county of San Fran-

cisco, on Monday, the 17th day of December,

in the year of our Lord one thousand nine hun-

dred and twenty-eight. Present : the Honorable

FRANK H. KERRIGAN, District Judge.

[Title of Cause.]

MINUTES OF COURT—DECEMBER 17, 1928—
ORDER CRANTING MOTIONS, ETC.

After hearing attorneys for the respective parties,

IT IS ORDERED that the motion to set aside

submission, motion for leave to file amended com-
plaint, on the calendar this day in the above-entitled
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case, be and the same are hereby granted, with leave

to answer said amended complaint within fifteen

days. [38]

At a stated term of the Northern Division of the

United States District Court for the Northerrt

District of California, held at the courtroom

thereof, in the city and county of San Fran-

cisco, on Monday, the Gth day of May^

in the year of our Lord one thousand nine hun-

dred and twenty-nine. Present : the Honorable

FRANK H. KERRIGAN, District Judge.

[Title of Cause.]

MINUTES OF COURT—MAY 6, 1929—TRIAL.

These cases came on this day for trial before

Judge Kerrigan; W. Gr. Treadwell, Esq., appear-

ing as attorney for plaintiff and defendant Walsh,

et al., and J. E. Pardee and R. M. Rankin appearing

as attorneys for plaintiff. Bank of Lassen, and de-

fendant, Hill. After hearing Mr. Treadwell and

no objection being made thereto, it was ordered

that the two cases be consolidated for trial. Mr.

Treadwell, on behalf of the plaintiff and defendant,

Walsh introduced in evidence and filed the depo-

sitions of Seymour Case, Grover C. Julian and Miss

Alcesta Lowe, and W. M. Kearney was sworn and

testified in behalf of the plaintiffs, and plaintiffs

rested. Attorneys for the respective parties, plain-

tiffs and defendant, Bank of Lassen called C. A.
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Bridges and J. E. Pardee, who were sworn and tes-

tified, and plaintiffs and defendant introduced in

evidence and filed their exhibits marked:

Defendants' Exhibit "B"—Note.

Defendants' Exhibit "C"—Mortgage.

Defendants' Exhibit "D"—Deposit Slip.

Defendants' Exhibit "E"—Bill of Sale.

Defendants' Exhibit "F"—Deed.
Defendants' Exhibit *'G"—Reconveyance.

Defendants' Exhibit "H"—Release.

Defendants' Exhibit "I"—Affidavit of Publi-

cation.

Defendants' Exhibit "J"—Articles of Incor-

poration. [39]

and introduced in evidence and filed the deposition

of Mary C. Hill, and rested. After hearing attor-

neys it was ordered that the case stand submitted,

on briefs filed and to be filed in 15 and 5 days.

[40]

[Title of Court and Cause—Cause Nos. 198—Eq.,

208—Eq.] [41]

CONDENSED STATEMENT OF TESTIMONY
AND EVIDENCE.

(In this statement the plaintiffs in case No. 198

and the defendants in case No. 208 will be referred

to as the plaintiffs, and the defendants in case No.

198 and the plaintiffs in case No. 208 will be re-

ferred to as the defendants.)
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Plaintiffs offered in evidence a certified copy of

the deed dated December 15, 1917, by Thomas Hill

to Mary C. Hill, recorded August 8, 1922, in Book
9 of Deeds, page 266, and the same was admitted in

evidence and marked Plaintiffs' Exhibit 1, and is

in all respects in accordance with Plaintiffs' Ex-

hibit 1 attached to plaintiffs' complaint in case No.

198 and Defendants' Exhibit 2 attached to defend-

ants ' answer in case No. 208.

TESTIMONY OF GROVER C. JULIAN, FOR
PLAINTIFFS.

I live in Susanville, California, and am an attor-

ney at law, and have practiced law for twenty years.

In 1917 I was residing and practicing law at Susan-

ville, California. I knew Thomas Hill in his life-

time. Previous to that time I had acted as his at-

torney in various matters. I remember Mr. Hill

coming into the office about the date of the deed

dated December 15, 1917. I do not recall the exact

date. Mary C. Hill, his wife, was with him. Mr.

Hill handed me a deed and stated that it was a deed

to the Willow Creek Ranch to Mrs. Hill ; that I was

to take that deed and hold it and keep it in my safe

and hand it to Mrs. Hill on his death, to be then

recorded. The deed was taken by me and placed

in my wafe and kept until after the death of Thomas

HiU. I do not remember all the conversation. It

was not very extensive, but I do remember that Mr.

Hill stated the nature of the deed and told me that

I was to hold that deed, keep it in my possession and
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in my safe until his death, and then to hand it to

Mrs. Hill for [42] recording. Mrs. Hill was

present during all of the conversation. They came

in together and went out together and were together

in my private office during all of the conversation.

He attached absolutely no conditions to the delivery

of the deed to me. There was nothing said about

any reservations whatever. There was nothing said

as to his right to recall it. Some short time after

the death of Mr. Hill, Cleve Hill, a son, came into

the office, and said that his mother wanted the deed

to the ranch property, and I delivered the deed to

Cleveland Hill at that time. I have never seen the

deed from that time to the present. I saw Mr. Hill

at different times after that occasion and before he

died. I saw him every once in a while in Susanville

from that time until the time of his death. I never

had any conversaton with him relative to the deed.

He never said anything further about the deed. He

never demanded the return of the deed. The deed

was never mentioned by Mr. Hill to me. I am satis-

fied that this is the same deed that was in my pos-

session and delivered to me by Mr. Hill and de-

livered by me to Cleveland Hill. When he gave

the deed to me in the office that day I took one of my

envelopes, a large envelope, and made a notation on

the outside of the content of the envelope, that it was

a deed from Thomas Hill to Mary C. Hill, for de-

livery on the death of Thomas Hill. The deed re-

mained in the envelope until it was taken out of the

envelope for handing to Cleve Hill. There were
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not any revenue stamps on it when I received it

that I recall. No mention was made of revenue

stamps. I did not ask Mr. Hill any questions. I

have related all that occurred so far as I can recall.

There might have been some additional talk there,

but I think that I have given all of the substance of

the conversation so far as I can remember it. I do

not know when the stamps were put on. I have no

information as to [43] that.

Cross-examination.

It was about the time of the execution of the deed

that Mr. Hill and his wife came into my office. I

don't remember whether it was the same date. It

was immediately after the date the deed bears. I

did not prepare the deed, myself. The deed was not

prepared by me. It is my recollection that Mr.

Hill brought this deed to me shortly after the date

it bears, and the deed had just been executed, or

signed and acknowledged prior to its delivery to me.

Mrs. Hill came with him to my office at that time.

I never had any conversation with Mr. Hill regard-

ing the deed either in the presence of his wife, or

otherwise, outside of the conversation when he

handed me" the deed. I don't recall the revenue

stamps being on the deed and my impression is that

they were not. I could not say how long after Mr.

Hill's death I delivered that deed to Cleve Hill. I

have no memorandimi of the date ; it was some little

time after his death. My impression is it was

possibly two or three weeks I could not say. I was
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still in Susanville when Mr. Hill died. After Mr.

Hill died I did not communicate the fact to Mrs.

Hill that I had the deed for her. Mrs. Hill did not

communicate with me in any manner with reference

to the deed prior to the time that Cleve Hill called

for it. I did not become aware and was not in-

formed that Mrs. Hill was looking for papers of

that kind after Mr. Hill died. There was nothing

ever said to me about it. The first communication

I had from any of the Hills was when Cleve called

for the deed. Of course, I knew all the time that

the paper was in my office. I did not communicate

with Mrs. Hill. I might say that I had done

various business for Mr. Hill previous to that, and

other attorneys had also done business for Mr. Hill.

In connection with the settlement of his estate I did

not know [44] who would be called on to do

that, and I just waited until someone should say

something to me about it. Between the date of the

deed and the date of the death of Mr. Hill I did

no business for Mr. Hill that I can recall. There

was a matter of unfinished business, but it was in-

active. There was also one matter that I do recall,

and that was, we might say, inactive. I knew gen-

erally that Mr. Hill was in possession of the Wil-

low Creek Ranch, was farming it, or was taking

care of it, the same as he had in the past; at least,

that was my understanding of the matter. The

Willow Creek Ranch is the property described in

the deed. [45]
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TESTIMONY OF WILLIAM M. KEARNEY,
FOR PLAINTIFFS.

I reside in Reno, Nevada, and am an attorney at

law. Have been practicing about eleven years. I

am one of the plaintiffs named in this action, one of

the beneficiaries. I am acquainted with Mary C.

Hill. I am acquainted with Patrick Walsh and was

acquainted with John M. Walsh and Thomas A.

Kearney during their lifetime. The loan repre-

sented by the trust deed was negotiated through me
by Cleveland Hill, the elder son of Mary C. Hill,

and Seymour Case, a son-in-law of Mrs. Hill, who

is married to Mrs. Hill's eldest daughter. The

Hills made a statement to me of the property out

there before they made the loan. Prior to the time

I made the main loan I received a letter from Mary

C. Hill relative to the loan. I had advanced the

sum of $8,000 to meet some emergency payments.

Subsequently this letter was received, and before

the main loan was made. It is in the handwriting

of Seymour Case accompanying the letter you just

handed me, dated October 18, 1922. That letter, I

believe, is signed by Mary C. Hill, by Seymour Case,

and by Cleveland Hill. The three signatures are

on the letter. Mrs. Hill told me that this was her

statement and that she authorized it.

(The letter and statement were thereupon ad-

mitted in evidence, marked Plaintiffs' Exhibit 2,

and are as follows:)
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PLAINTIFFS' EXHIBIT No. 2.

''Hills Meat Market,

Susanville, Cal. Oct. 19tli, 1922.

Mr. W. M. Kearney,

Attorney at Law,

Reno, Nev.

My dear Kearney:

After considering your letter relative to the mat-

ter of a loan from Mr. Walsh will advise that we are

still desirous of making the loan, but do not believe

we should offer as permanent security any property

or equities that are part of Mr. Hill's Estate.

There would then remain the Willow Creek ranch

with machinery, horses and all personal property

connected with it. It would be difficult to include

[46] any cattle as all of last years and this years

calves have been branded with the Lonkey brand

and there remain but a few on the ranch that carry

the original, or Folsom, brand. There are now a

considerable number of cattle in excess of the num-

ber acquired from Mrs. Lonkey, but as stated

nearly all of them carry the Lonkey brand and Mrs.

Lonkey will not consent to another mortgage being

placed on any of the cattle if she is to release the

second mortgage on the ranch and take a chattel

mortgage on all cattle in lieu, as we have arranged

for. Thus the security we could offer under a clear

first mortgage would be the Willow Creek ranch

with all improvements, appurtenances and personal

property except cattle.
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As Mr. Walsh has already been over the place he

knowfe fairly well what is on it in the way of equip-

ment so we need not undertake to describe it in

detail here. We trust that he will see fit to make

the loan on the security that can be given, and are

gratified to know that he has faith in our ability

and integrity as expressed in your letter.

Sorgi has not yet arrived so it seems very doubt-

ful whether he will come out at all.

Awaiting your reply as to whether or not the loan

will be made, we are

Very sincerely,

MARY C. HILL.
CLEVELAND HILL.

SEYMOUE CASE.

Financial Statement

Mary C. Hill and Thomas Hill Estate.

Sept. 25th, 1922.

Willow Creek Ranch owned by Mary C. Hill

—

area approx. 3300 acres, of which about 2000 acres

is 1st class wild hay meadow, about 400 acres of

grain land and remainder is pasture land most un-

cleared.

The water supply for this ranch is from Willow

Creek which has its source in numerous springs

which furnish nearly a constant flow throughout the

year except during the spring run-off. During the

period of normal flow about 1,500 miners inches of

water under a 4-inch pressure is available for the

ranch and during the spring run-off a much larger

flow varying with the season.
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A conservative estimate of the value of

the ranch including all stock and im-

provements if $220,000 .
00

Obligations consist of

:

First mortgage on Trust Deed held by

the Farmers and Merchants Bank

of Eeno to secure two notes 30,000 .
00

Second mortgage to Georgiana F. Lon-

key of Susanville, Cal. as security

for cattle 27,200.00

Third mortgage held by W. M. Kearney

of Reno as security for a note of . . . 8,000 .
00

(Have been assured that on the payment of $10,-

000 second mortgage will be released and chattel

mortgage taken on cattle in lieu.)

Other property of Mary C. Hill consists of:

Real estate and improvements in Susan-

ville, Cal $10,000.00

Stock in Hill Land & Livestock Co 5,000 .
00

No indebtedness. [47]

Estate of Thomas Hill consists of:

Equity in Lonkey Ranch, Willow Creek Val-

ley $12,000

Stock in Hill Land & Livestock Co. (includ-

ing stock of a deceased son, est. not yet

probated) 10,000

Hill's Meat Market in Susanville, value of

equipment 8,000

Stock in Lassen Grain & Milling Co. of Su-

sanville 2,000
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Miscellaneous (consisting of several isolated

tracts of land, and good accounts pay-

able) 6,000

$38,000

Indebtedness.

Unsecured notes and all other outstanding

obligations, approximately $15,000

Revenues for past year.

Net revenue of Meat Market not including

wages to sons 6,000

(Will exceed that amt. this year due to

increase of business.)

Net revenue of Willow Creek and Lonkey

ranches not including wages of sons,

approx 15,000

(Revenue was mostly from pasture of outside

stock. It could be doubled at least if the ranches

were properly stocked.)

No net revenue from Hill Land & Livestock Com-

pany. Land most unimproved.)"

I had that letter and statement before I finally

made the loan. This is the trust deed given to Mr.

Walsh and myself, dated December 20, 1922, repre-

senting a $50,000 loan. The two notes are set forth

in the trust deed, one for $8,000 and one for $42,000.

(Said trust deed was thereupon admitted in evi-

dence and marked Plaintiffs' Exhibit 3, and is in all

particulars as alleged in the complaint in case No.

198 and in the answer in case No. 208.) [48]

At the time of making that loan I had an abstract

of title on the WiUow Creek ranch and the land de-
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scribed. I know about the indebtedness of tbe

Farmers & Merchants Bank. There was a $30,000

indebtedness represented by a trust deed given by

Mary C. Hill and Thomas Hill dated in 1917. The

interest had not been paid for some time. That in-

debtedness of $30,000 was taken up at the time this

loan was made, the transaction was carried on si-

multaneously. In other words, the $30,000 plus the

interest, which in round numbers was $2000, was

paid to the Farmers & Merchants Bank, and simul-

taneously therewith they reconveyed to Mary C.

Hill all of the property known as the Willow Creek

ranch, and specified in the trust deed. They con-

veyed that direct to her. This indebtedness to the

Farmers & Merchants Bank of $32,000 was paid out

of the $50,000. It was turned over by certified

check which I had and which had passed in the

transaction from Mary Hill to the Farmers & Mer-

chants National Bank. And then the Farmers &
Merchants National Bank made a reconveyance of

the property in their trust deed direct to Mary C.

Hill. Before the loan was concluded it had been

arranged with Mrs. Lonkey by Mr. J. E. Pardee,

and Cleveland Hill, and Seymour Case, that Mrs.

Lonkey would release the $27,200 mortgage under a

contract which was in escrow, or to be escrowed

with the Lassen County Bank of Susanville, Cali-

fornia. $10,000 was to be deposited with the Las-

sen County Bank of California, and upon the de-

posit of that $10,000 over and above the $32,000, I

would be furnished with a release of the second

mortgage by Mrs. Georgiana Lonkey. I deposited
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the $10,000 with the Lassen County Bank, in ac-

cordance with a previous understanding and nego-

tiation with Mr. Bridges, the cashier of that bank,

who, in my presence, had called up Mr. Pardee, who

was representing Mrs. Lonkey. I returned to Reno

the following day, I [49] believe, and received

this letter from Mr. Bridges concerning the transac-

tion—a telegram and a letter confirming it.

(Said telegram and letter were admitted in evi-

dence, marked Plaintiffs' Exhibit 4, and were as

follows:)

PLAINTIFFS' EXHIBIT No. 4.

''Susanville, Calif., 953 A. Dec. 21, 1922.

W. M. Kearney,

Gazette Bldg., Reno, Nev.

Have in our possession release of mortgage on

Hill ranch executed by Ceorgiana F. Lonkey. For-

warding copy by mail to-day.

BANK OF LASSEN COUNTY.

Susanville, California, December 21, 1922.

W. M. Kearney,

Gazette Building,

Reno, Nevada.

My dear Mr. Kearney:

We are inclosing a copy of a telegram sent you

today. In accordance with our promise, we are

inclosing a copy of the Release of Mortgage exe-

cuted by Georgiana F. Lonkey, the original being

held in this office subject to a deposit of $10,000.00

to be made with us.
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If you will send us a check for that amount, we

shall be pleased to file the Release for record and

forward the same to you when returned to us by

the County Recorder.

Trusting we have handled this transaction ac-

cording to your wishes, we are

Very truly yours,

C. H. BRIDGES, Cashier."

The $10,000 was immediately deposited at the

request of Mary C. Hill with the Bank of Lassen

County, and the $27,000 mortgage was released.

That makes $42,000 of the |50,000. Mr. Case, an

old acquaintance of mine had come to Reno and

stated that he was representing his mother-in-law,

Mrs. Hill, and that the interest on the Lonkey

mortgage was overdue, and there were some other

pressing bills to pay, such as taxes coming on, and

they needed some money immediately. The amount

that he specified was $8,000. [50] I got that to-

gether. It was with the intention of getting for

them the $50,000 loan as a whole. That much was

advanced on the 24th or the 26th of September,

1922, I have forgotten the exact date. A note and a

third mortgage were prepared and signed by Mary

C. Hill, covering that $8,000. Then that was

merged in the final trust deed which was given. I

was advised by Mrs. Hill that there was a $2500

payment on the Lonkey mortgage; then there was

interest. The money was turned over for that pur-

pose, and on that representation, and Mrs. Hill told

me what she had done with it. And Mr. Case also.

Mr. Case was doing most of the business for Mrs.
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Hill. $2,500 to Mrs. Lonkey. $3,300 interest to

her. Then there was $1,050 paid on back interest

to the Farmers & Merchants Bank. Then there was

some litigation on the ranch—Mr. Williamson, of

San Francisco, was representing them in a con-

demnation suit, where the Tule Irrigation District

was condemning a right of way across the land, and

Mr. Williamson was paid $500. That totals $8,050.

I am just stating what they advised me as to the

payments. This is a copy of a statement made by

Mrs. Hill which she filed in the court at Susanville

in the matter of the Estate of Thomas Hill, de-

ceased. The indebtedness of $50,000 drew 8 per

cent interest. The first installment was paid in

June, 1923. The next installment was defaulted.

A check for $1500 was sent to me, and the check re-

turned unpaid. Subsequently a check of $750 was

sent to take up the $1,500 check. Without the ac-

count, I would say that that is all the interest that

was paid. There was no interest paid after Feb-

ruary, 1924. It ran through 1923. It was paid up

to February, 1924, and I think that was all the

interest that was paid. No interest after that.

They paid the taxes a portion of the time, and then

we were obliged to pay the taxes. The taxes, ex-

penses and incidentals paid out [51] amounted to

$1,531.91. I have not got that segregated. The

principal and interest amounted to $60,339.29 on the

date of the sale under the trust deed on June 14,

1926, making a total of $61,871.20, which was the

actual interest and outlay, aside from any trustees*
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charges, or the provision in the trust deed of 5 per

cent for default. The sum that was due on the

date of the sale was $61,871.20. This is a default,

recorded in the records of Lassen County, pursuant

to the California statute requiring a default cer-

tificate under a trust deed. It was executed by

Trustees Patrick Walsh and W. M. Kearney. It

was recorded on the 18th of November, 1925.

(Said document was admitted in evidence, marked

Plaintiffs' Exhibit 5, and was in accordance with

the allegations of the complaint in case No. 198 and

of the answer in case No. 208.)

From the second default in interest down to the

time the property was actually sold, we had con-

sistently told them that we did not want the prop-

erty, that if they could sell it and get the money that

is all that Mr. Walsh desired, or myself, for the

$8,000 interest that I had advanced. They made a

number of attempts to sell it. I tried to aid them

in selling the property. The property was offered

for a period of two years but without any success at

all in making a sale. I think every avenue had

been exhausted in attempting to make a sale of the

property, or to make a new loan on the property and

refund the old loan. I had probably half a dozen

or more letters on the question of refunding the

loan, or selling the property. This is a deed made
by the trustees John M. Walsh and Thomas A.

Kearney immediately following the sale of the prop-

erty on June 14, 1926. The deed is dated June

21st, just about a week later. That is the trustees*

deed to Patrick Walsh & Sons, Inc.
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(Said deed was thereupon submitted and read in

evidence, [52] marked Plaintiffs' Exhibit 6.

Said deed was in accordance with the allegations of

the complaint in case No. 198 and of the answer in

case No. 208 and recited that in consideration of a

receipt from William M. Kearney and Patrick

Walsh for the sum of $61,871.20 the property was

conveyed to the purchaser, Patrick Walsh & Sons,

Incorporated.)

At the time I took this trust deed there was an

abstract of title prepared. It was not extended,

but it had been prepared showing title up to Decem-

ber 20th, I believe the date the trust deed is. In

that abstract this deed from Thomas Hill to Mary

C. Hill was contained. The deed was recorded in

August, 1922. When the $8,000 advance was made,

I did not have any knowledge the way that deed had

been made and delivered. Subsequent to that time

and at the time that the bank reconveyed the prop-

erty to Mary C. Hill, it was disclosed that the

deed had been given to Mary C. Hill, placed in

Mr. Julian's custody and delivered in 1917, the

date of the execution of the deed, and Mary Hill,

from that time, claimed the property. She, herself,

stated that the property was hers, and that it was

intended that she should have that property, as

well as her home property—the house in which she

lived at Susanville. That statement was made to

me at her home on the 20th of December, 1922. I

visited her home the day the trust deed had been

executed. It had not yet been delivered. The

trust deed was executed on the 20th day of Decem-
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ber, at her home, and the final conclusion of the

papers took place on the 29th day of December,

1922. At the time the $50,000 was loaned there was

no contention that it was not her property. Every

representation was made both by Mr. Case, Cleve-

land Hill and by Mrs. Hill that the property was

hers, and she had been dealing with it and had

negotiated a right of way with two irrigation dis-

tricts there, and [53] they had dealt with her in

that connection, and she had given them a deed to a

right of way across the property, and had accepted

the money. Mr. Pardee was representing the irri-

gation districts and dealt with her as the owner

of the property. The first information that I had

of any claim being made by the estate was in a letter

from Hubert Hill some time later, in which he said

the Lassen County Banl^, which had two notes, I

believe, for about $8,000 was behind a move to ques-

tion the trust deed that we held. That was after the

mortgage had been made and the money advanced.

That must have been in the latter part of 1923.

The letter is undated, but this might fix the time.

Mr. Hill had sent me a check for his mother for

$1500 on account of interest. Between the time the

check had been mailed and the time that it was re-

turned to the Lassen County Bank to be paid the

Lassen County Bank had apparently taken the

money for themselves to pay on their $8,000 open<

account that they had. I think the letter states.

If it does not that is what Hubert Hill told me.

Up to the time he advanced the money and took
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the trust deed we had no knowledge that on the

part of anyone there was any such claim. We had

advanced the $50,000 in actual cash, and in reliance

upon the abstract showing.

Cross-examination.

I received the statement (Plaintiffs' Exhibit 2)

shortly after its date. It is dated October 19, 1922.

The $8,000 had been advanced prior to that time.

From that statement I did not learn that the estate

of Thom.as Hill was interested in the property. This

statement is separate; one page is Mary C. Hill's

property and the other page is the property of the

estate. I rather think that I knew that there had

been no administration on the estate of Thomas

Hill. I would not say positively. I was not [54]

interested in that. I know there was no probate

proceeding pending. I asked Mrs. Hill, on Decem-

ber 20th, when the trust deed was signed, concern-

ing the delivery of the deed, and I made the inquiry

there, and also learned, as I stated, that she had been,

dealing with the property with the irrigation dis-

tricts. Up to that time that was all. Mr. Julian

was not available at that time. He had left Susan-

ville, and I did not know his address. I rather

think that is as far as I went with any information

as to whether the estate was interested. Mr. Case

came to me in the first place probably as a friend.

I had known him for some time. I had gone to

college with him. He wanted to know if I could

help them out in securing a loan. A Mr. Sorgi, of
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Reno, was approached for it. For a time lie indi-

cated that he might lend the money. He did not

have sufficient available money. Then I got in

touch with Mr. Walsh for them. I don't know

whether I represented the lenders or the borrowers

in this transaction, or whether I represented them

both. I have stated the facts. I don't know. It

was just one of those things that comes up. I

felt very kindly toward the Hills. Mr. Hill gave me

$500, as he said, as a bonus for making the loan.

Mr. Case paid it to me. I knew both parties. I

don't think there was ever anything said about who

I represented. Mr. Walsh did not show up until

the money was turned over, except once when he

examined the ranch, in October, I believe. The

transaction was concluded on the 20th day of De-

cember, 1922. I appeared at Mrs. Hill's home and

she signed the papers. The papers were not actu-

ally delivered, I think, until the 29th, because of

defects, I have forgotten just what it was now, but

they were held up for a week or ten days. Up to

that time I had made no further examination as to

matters affecting the title to the property, other than

I have stated, inquiries from Mrs. Hill and Mr.

Case [55] and Cleveland Hill. Mrs. HUl told

me that that deed had been given to Mr. Julian in

her presence, as Mr. Julian has already testified.

At that time I did not in detail make any inquiry

or investigation as to who had been in possession

of and had been operating the property from the

date of the deed in December, 1917, to the date of
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Mr. Hill's death. I just took it for granted that

Tom Hill was there. He and his wife were living

on the property for some time. The reason the

trust deed is executed not alone by Mary C. Hill,

but by the children of Mary C. Hill was I think,

primarily, when the trust deed was reconveyed by

the bank, they wanted a power of attorney from the

children to reconvey it to her, so the whole transac-

tion was carried on by Mary C. Hill and Mary C.

Hill as attorney-in-fact for her children.

'*Q. You treated with the children, then, as heirs-

at-law of Thomas Hill, did you not?

"A. That was just as a matter of precaution.

The bank, when they made a reconveyance to her,

wanted that.

"Q. And from your knowledge of the property,

and the title to the property, j^ou required the heirs

of Thomas Hill all to sign that trust deed?

''A. They did sign it."

Redirect Examination.

Walsh and the other trustees had no notice of

how this deed from Hill to his wife had been de-

livered. They left it to me. Nothing was said

about it. Mr. Walsh did not come in until I think

it was the 17th or 18th of December, 1922. He
gathered up the money to make up the $42,000. The

$500 that was paid to me I regarded more as just

a bonus from Mr. Case, he appreciated the fact

that I had helped them out of an immediate desper-

ate situation. Mrs. Lonkey was after them for her
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money, and they had no ready cash. And the

Farmers & Merchants Bank's interest on the $30,-

000 trust deed was due ; taxes were coming on. He

just simply said, "We are going to give you the

$500 for your efforts." [56] The $500 was to

take care of some expenses I had in getting the

loan. There were a number of trips made to Saii

Francisco to get the $42,000 together. I made one

trip to Austin, perhaps two trips to Austin, by

automobile, perhaps some 200 miles across the

desert; and also a trip or two to the ranch. Mr.

Walsh went up there. I was not the regular attor-

ney of Mr. Walsh at that time. I am not any direct

relative of Mr. Walsh. My sister married Mr.

Walsh's son. I cannot say that I was acting as

Mr. Walsh's attorney generally at that time. I

think Mr. Ernest K. Brown, of San Francisco, had

done some business for him. [57]

TESTIMONY OF HUBERT W. HILL, FOR
DEFENDANTS.

I reside at Susanville, California. I am a son

of Thomas Hill, deceased. At the time of my

father's death I was engaged in stock raising and a

retail meat market. I had charge of the retail

meat market in Susanville. My father operated

other property besides that. Besides this ranch

known as the old Folsom Ranch, he had the ranch

known as the old Lonkey Ranch. The ranch I

speak of is known as the Willow Creek Ranch,
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known as the Home Ranch. I am familiar with

the property described in a certain deed made
by my father to my mother. That is known
as the old Folsom Ranch or the Willow Creek

Ranch. At the time he died he was in charge

of it. He had my brother, Gay Hill, operating

it. Gay Hill was on the Willow Creek Ranch.

I know about the delivery of the deed to my
mother by Mr. Julian in his office in Susanville.

I was present in the office at that time. My brother,

Cleve Hill, went with me to Mr. Julian's office.

Cleveland Hill is now deceased. We went in and

asked him if he had this deed that we heard was

made. We asked Mr. Julian, and he said "Yes,"

and he took it from his safe and handed it to us,

handed it to Cleveland Hill. First we took it home

and gave it to mother and talked it over. We
thought we had better have it recorded at once.

By somebody's advice, we were asked to put on the

stamps before it was recorded, there were not any

stamps on it at the time it was turned over to us. I

gave my brother a check for $100, and he was to

go to the postoffice and buy the proper amount of

stamps and put them on, and then record the deed.

That was the day following the day Mr. Julian

gave the deed to us. I am acquainted with Mr.

Kearney. The first time I saw Mr. Kearney was in

front of the Hotel Golden, in Reno. That was on

the occasion when we [58] went to Reno to ne-

gotiate for a loan. We had a man by the name

of Mr. Sorgi in mind when we left for Reno. My
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brother, Cleveland, Seymour Case, and myself went

to Reno and met Mr. Kearney. We told him what

we were down there after. To my recollection he

said he thought he knew a man, and mentioned Mr.

Walsh, that would likely make the loan for us.

We talked further with him about the condition

of the property. After we thought we could get

some money from him, we went up to his office.

That was after we talked to him. We told him

everything we knew about it with regard to the trust

deed that father left to mother. We also told him

there were no outstanding obligations. In fact, we

told him everything that we knew about it. There

was something said at that time about probating

my father's estate. At that time we talked it over,

and Mr. Kearney said he did not think, it was not

advice or anything, it was just what he said, he

did not think it would be necessary for us to pro-

bate it at that time. On that advice we went home

immediately afterward and went to see all the credi-

tors that I knew, and asked them not to force us

into probate right away. I did that immediately

on returning to Susanville. At that time I did

not consult any other counsel with reference to the

probating of the estate. I did later. At that time

that we had the conversation with Mr. Kearney

about this loan we knew that there were outstand-

ing claims against our father. They were talked

about at the same time. They were all imsecured

claims. Those are the people that I notified. At

the time when we went to Reno there were only
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two secured claims. Those were the claims of the

Farmers & Merchants National Bank and Mrs.

Lonkey. I know about the disposition of the pro-

ceeds of that loan from the trust deed. The $2500

that Mr. Kearney mentioned [59] as being an
item paid to Mrs. Lonkey was for part payment
on what is known as the Lonkey Ranch, that had

become due, the contract price of the ranch. That

was a separate ranch from the ranch described in

the deed. The item of $3300 for interest paid to

Mrs. Lonkey was for interest, at the time, on the

contract price of the ranch, plus interest on a note

secured by a second mortgage on the Willow Creek

ranch, on the purchase price of cattle. It was in-

terest on the Lonkey Ranch, which was separate

from the Willow Creek Ranch; also interest on the

Willow Creek Ranch, a second mortgage which she

had, to help secure the purchase of cattle. I know
about the $10,000 deposited in the Bank of Lassen.

That was used almost entirely to bring the contract

of Mrs. Lonkey to date and to buy additional cattle,

so that she would have additional security and re-

lease the second mortgage held on the Willow Creek

Ranch. The cattle that were purchased with the

$10,000 then became subject to the mortgage which

Mrs. Lonkey had, the chattel mortgage. The $10,000

was not paid directly to Mrs. Lonkey. It was not,

except as just stated; it was not paid on any mort-

gage. The contract that I spoke about on the

Lonkey Ranch is a contract for the purpose of the

Lonkey Ranch that my father held when he died.
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It was finally abandoned and taken over by a man

by the name of Jenkins. The Hill heirs, or the Hill

Estate did not complete it. It was taken over by

a man by the name of Jenkins. The Hill estate did

not get a thing out of it.

Cross-examination.

I went to Mr. Julian's office at the instance of

George McDow. He was the one that informed us

that this trust deed was in existence. I don't mean

the trust deed, I mean the deed from my father to

my mother. If my mother knew about this deed

she had forgotten about it because at that time we

did not know of its [60] existence, and it was

George McDow who said this was in existence, and

we began looking for it. We also took a trip to

Reno, to the Farmers & Merchants National Bank

where my father had a safe deposit box. We went

there to look for the deed before we went to Julian's

office. McDow told us that such a deed was in exis-

tence. I believe he drew it up. Out of this $50,000

which was borrowed on the trust deed $30,000 on the

principal and $1,212 niterest went to the Farmers

& Merchants Bank to pay their mortgage. The

balance, $500, went to Kearney, and other inci-

dentals used up the $32,000. The taxes were not

paid out of the $32,000, but out of the $8,000 that I

got from Mr. Kearney, I believe no taxes were paid

;

according to my recollection at the present time

no taxes were paid.
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"Q. What was done with the first $8,000 you got

from Mr. Kearney?

**A. At that time there was an irrigation project

going through, and we wanted to get that contract

to date, so that we could file an injunction against

them and make them pay for the right of way.

through there.

"Q. You did not expend $8,000 on that, did you?

"A. A good portion of it. There was $2500 on

the contract purchase price, and $3200 interest due.

I don't remember the exact amounts."

The $10,000 paid to Mrs. Lonkey was so we would

buy more cattle and bring the cattle up to a certain

number. In consideration of giving her more cattle

she released the real estate from the mortgage.

We paid her no money on the mortgage, we gave

more cattle. That was in consideration of the

payment of part of the |10,000. It was left in

escrow until the cattle were bought. It was not all

used for the purchasing of cattle.

Redirect Examination.

Out of that same money that the interest and

principal were paid to Mrs. Lonkey, there was a

payment made to Mr. Pon for a mortgage that he

held against a parcel of land known as the Hill

Land & Livestock Company. He had started fore-

closure proceedings, and we paid him off. It was

$1200 and something. Out of that money [61]

the Lassen County Bank was paid interest on notes.

All interest on notes was brought up to date. The
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land of the Hill Land & Livestock Company was not

part of the Hill estate. It was an incorporation.

[62]

TESTIMONY OF THOMAS GAY HILL, FOR
DEFENDANTS.

I reside at Standish, Lassen County, California,

and am a son of Thomas Hill, deceased. At the

time my father died, in July, 1922, I resided in

Willow Creek. I am familiar with what is known

as the Willow Creek Ranch. I resided on that

ranch at that time, and had for about 16 years. My
father resided in Susanville part of the time, and

part of the time on the ranch. My father had

active charge and was conducting the Willow Creek

ranch, just prior to his death. I was carrying on

the business of the ranch under my father's instruc-

tions and had been practically all of those 16 years.

There was no difference in the manner in which the

ranch was conducted and my instructions were re-

ceived during the period to Decem^ber, 1917, and

after December, 1917. On occasions I sold the pro-

duce of the ranch, and turned the proceeds over to

my father. That is true during all the time up

to the time my father died. I do not know anything

about my mother making any claim to be the ovmer

of the ranch between the 15th of December, 1917,

and the date my father died. [63]
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TESTIMONY OF J. E. PARDEE, FOR DE-
FENDANTS.

J. E. PARDEE, witness for defendants, testified:

The indebtedness of the estate of Thomas Hill,

deceased, was in the neighborhood of $17,000; I

think it is $16,820 besides interest. The assets are

320 acres of land at $15 an acre, or $4,800. Then

there is a judgment in replevin for $2,840. Then

the stock was sold for $8,460. There were 14,000

shares of this stock, of which 10,500 belonged to the

estate of Hill. We have realized no money on it

and there is no prospect of realizing any money on

it. The butcher business was carried on by Mrs.

Hill for a year or so after Hill's death. My im-

pression is that it was a losing proposition. We
have not been able to realize an}i:hing on the fit-

tings in the shop. The business had to be aban-

doned. The loss was a good deal more than $6,000.

We have not done anything toward recovering that

from the administratrix's bond or anything of that

kind. There is a bond. There was a slaughter

house on the land that belonged to the Hill Land &

Cattle Company that is covered by this stock or-

ganization that we have mentioned. That never

has been disposed of. I don't know what that

building is worth. I think before administration

was started, the boys negotiated for the purchase of

another slaughter-house near town. It was ac-

quired and paid for. We sold that under admin-

istrator's sale, and the proceeds have been applied
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to the payment of expenses of administration. The

papers that are shown me are signed by Thomas

Hill. Those are his signatures.

(Said papers were thereupon admitted and read

in evidence, marked Defendants' Exhibit "A," and

are as follows:)

a A "DEFENDANTS' EXHIBIT '^A.

^'INDIVIDUAL OR PARTNERSHIP STATE-

MENT.

To the Bank of Lassen County.

For the purpose of obtaining credit with you

from time to time, I herewith submit the following

as being a fair and accurate [64] statement of

my financial condition on Apl. 21st 1919

:

Assets

:

Cash on hand and in bank 500

Notes receivable (state security if any) ... 700

Accounts receivable 120

Stocks and bonds (list on reverse side) 1600

Live Stock:

Horses 50 7500

Cattle 100 6500

Sheep 30 300

Hogs 250

Salable merchandise 1000

Total Quick Assets 18,740

Real estate (list on reverse side) 245,000

Machinery and tools (actual value) 11,760

Total $275,230
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Liabilities

:

Notes payable, to banks 2650

Other notes payable

Open accounts payable 600

Total Current Debts 5250

Mortgages or liens on real estate 30000

Chattel mortgage

Other indebtedness

Total Liabilities 35,250

Net Worth $239,980

Total 275,230

Liability as endorser for others: $ No.

Are any of above assets pledged to secure indebt-

edness? As shown.

Life Insurance carried : $ None payable to .

Fire Insurance on personal property: $8100.00.

Do you carry Employers Liability Insurance?

Yes.

(Over) Signed THOMAS HILL.

STATEMENT OF THOMAS HILL.

Location Lassen County: 3500 acres.

In whose name is title held? Thomas Hill.

Value of land and improvements : $245,000.

Amount of mortgages or liens: $30,000.00.

Description of stocks and bonds: Liberty Bonds &
Lassen Grain & Mllg. Co. Stock." [65]



vs. Mary C. Hill et al. 79

"INDIVIDUAL OR PARTNERSHIP STATE-

MENT OF THOMAS HILL, SUSANVILLE,

CALIF.

To Bank of Lassen County, Susanville, California.

For the purpose of obtaining credit with you

from time to time, I herewith submit the following

as being a fair and accurate statement of my finan-

cial condition on June 19, 1922

:

Assets

:

Cash on hand and in bank 30

Notes receivable (state security if any) ... —
Accounts receivable 500

Stocks and bonds (list on reverse side) 1150

Live Stock:

Horses 80 10000

Cattle 800 36000

Sheep

Hogs 50 500

Salable merchandise 500

Total Quick Assets 48680

Real estate (list on reverse side) 249000

Machinery and tools (actual value) 10000

Other assets

Hill's Meat Market 10000

Interest in Hart ranch '^OOO

Total ,364680



80 Patrick Walsh & Sons, Inc., et al.

Liabilities

:

Notes payable to banks 10350

Other notes payable

Open accounts payable 2000

Total Current Debts 12350

Mortgages or liens on real estate 30000

Chattel mortgages—Cattle 26000

Other indebtedness

Total Liabilities 68350

Net Worth 296330

Total 364690

Liability as endorser for others : $ No.

Are any of above assets pledged to secure indebt-

edness? As shown.

Life Insurance carried: $ None.

Fire Insurance on personal property: on

real estate $8000.00.

Do you carry Employers Liability Insurance?

No.

(Over) Signed THOMAS HILL. [66]

STATEMENT OF THOIMAS HILL.

Description of Real Estate:

Location: Lassen County, 3500 acres. In whose

name is title held: Thomas Hill.

Value of land and improvements : 245,000.

Amount of mortgages or liens : 30,000.
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Location: Lassen County. Equity in 5300 acres.

In whose name is title held : Mrs. C. Lonkey.

Value of Land and Improvements : 4000.

Description of stocks and bonds : Liberty Bond &

Lassen Grain & Milling Co. stock."

Cross-examination.

I cannot tell what became of the difference in the

property described in the chattel mortgage and

what I sued for in replevin. Included in the chattel

mortgage you say are stallions and horses. Before

adverse possession was taken of that ranch, and per-

haps after adverse possession was taken under the

claim of the purchaser at the trustee's sale, Mrs.

Hill, through her agents, had removed a consider-

able portion of the personal property there, and we

have disposed of it as being the property of the es-

tate of Thomas Hill, and the moneys have all been

or will be in the final accounting accounted for as

estate assets. What we sued for was simply arti-

cles of personal property that still remained on the

ranch after our agents had moved away and after

Mr. Patrick Walsh, Jr., had been put on there by

somebody as representing the Walsh interests. I

don't know what became of the difference in the

property there. I think Gay Hill might tell you

very clearly what became of it. [67]
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TESTIMONY OF WILLIAM M. KEARNEY,
FOR PLAINTIFFS (RECALLED IN RE-
BUTTAL.)

WILLIAM M. KEARNEY, recalled for plain-

tiffs in rebuttal.

Prior to the time that I loaned the $50,000 and

took the deed of trust, I did not have any conversa-

tion with Hubert Hill relative to that property. He
arrived at my office with his two brothers in Decem-

ber, the 16th, 17th or 18th, but no conversation

was had with him about the loan, or anything about

it. He was talking with Mr. Walsh about the oper-

ation of the ranch. I never had any conversation

with Hubert Hill prior to the time the loan was

made about the manner of delivering the deed or

anything at all about it. The property was bid in

for $61,700. That did not include an}^ of the trus-

tee's expenses, or fees under the trust deed, which

they lumped at $5000. The trust deed provides for

a specified fee and for incidentals. The entire

amount of the deficiency was fixed by the trustees

at $5000.

(It was stipulated that plaintiff filed its articles

of incorporation with the Secretary of State and

with the County Clerk of Lassen County, and that

it was a Nevada corporation, and that it had com-

plied with the law of California about filing the ar-

ticles of incorporation, and that diverse citizeuvship

exists.) [68]



vs. Mary C. Hill et al. 83

DEPOSITION OF GROVER C. JULIAN, FOR
PLAINTIFFS.

Testimony of GROVER C. JULIAN, taken by

deposition February 6, 1929, on behalf of plaintiffs.

I have already given my testimony in one of these

cases before the Court. Prior to the time that I

finally handed the deed over to Mrs. Hill I did not

know anything about the financial statements made

by Mr. Hill in regard to his property and which he

gave to the Bank of Lassen County. I first learned

of the existence of such statements made by Mr.

Hill at the time of the trial of this action in San

Francisco in the United States court last summer.

[69]

DEPOSITION OF MARY C. HILL, FOR
PLAINTIFFS.

Testimony of MARY C. HILL, taken by deposi-

tion by plaintiffs on February 6, 1929, and intro-

duced in evidence by defendants.

I remember Mr. Kearney and Mr. Walsh loaning

me $50,000. Before the money was loaned I had no

talk with Mr. Kearney about the matter. Mr. Case

and my son did all that. They were doing all my
business for me. They were acting for me. I was

at home in Susanville when they went to Reno. I

don't remember the letter to Mr. Kearney (Plain

tiffs' Exhibit 2), but I sure put my name down,

but I didn't write that letter. I signed it and sup-

pose I ought to know what it is, but I didn't write
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it. It was written either by my son that is dead

or Mr. Case. I have read it and noticed it stated

that this Willow Creek Ranch was owned by me.

I thought it was. At that time I did honestly be-

lieve it belonged to me, after Mr. Hill passed away.

I know that part of the money that I got from Mr.

Kearney and Mr. Walsh went to pay off the mort-

gage to the Farmers and Merchants' Bank. I am
not sure about some of it being used to pay off the

mortgage to Mrs. Lonkey. I wouldn't say. The

way we paid Mrs. Lonkey, you know Jenkins

bought the place. We may have paid her some. I

think there must have been some money left of the

$50,000 after paying the amount that was paid on

the two mortgages, either for principal or interest

and the taxes that were on the property. I don't

know how much was left over, because Mr. Case and

my son were doing the business and I let them go

ahead and do it and I can't remember anything

about that. My husband in his lifetime was accus-

tomed to bank at the Bank of Lassen County. I

never had an account there, but my husband did. I

don't think I had anything to do with the two state-

ments that were made by Mr. Hill to the Bank of

Lassen County. I do not remember ever seeing

them. I never [70] have gone with Mr. Hill to

the Bank of Lassen County at any time. Since this

litigation has arisen, I have never seen those state-

ments.

"Q. You say that when you borrowed this money

from Mr. Kearney and Mr. Walsh, you thought that
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you owned that property, and I will ask you why
did you think you owned the property *?

"A. I always thought when the husband died the

property went to the wife. That is the way I sup-

posed I owned it. Of course, I knew there was in-

debtedness on it and I intended to pay that when-

ever I could, but otherwise I supposed it belonged to

me."

I have heard what is referred to as the estate of

a deceased person. I knew that Mr. Hill left some

estate ; some property of his own. It was all in his

name. I did notice in this letter I stated very care-

fully that certain of the property was in my name

and some other property was in the name of his es-

tate.

"You knew, didn't you, that the property known

as the Willow Creek Ranch was in a different posi-

tion as to its title than the other property that Mr.

Hill had owned, didn' you?

"A. Maybe I don't quite understand that.

'* (Question read.)

''A. No, I don't think I did.

'*Q. I just want to read this part of the letter to

you again, Mrs. Hill, to refresh your memory.

(Reading:) 'After considering your letter relative

to the matter of a loan from Mr. Walsh, will advise

that we are still desirous of making the loan, but

don't believe we should offer as permanent security

any property or equity that are part of Mr. Hill's

estate. There would then remain the Willow Creek

Ranch with machinery, horses and all personal
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property connected with it.' By that you mean

you couldn't give security that belonged to Mr.

Hill's estate, but could give the Willow Creek

Ranch 1

'
' A. That never entered my head. I never noticed

that at all. I don't think there is anything to that.

*'Q. Do you remember, Mrs. Hill, seeing a deed

from your husband to yourself of the Willow Creek

Ranch?

"A. I know I made such a deed, but I never read

it and it never was read to me. He told me he was

going to make it, but I didn't read it. (See correc-

tion, p. 9, line 21.)

*'Q. When did you see it?

'*A. I think it was in Julian's office.

"Q. Who was at Mr. Julian's office when you saw

it?

''A. I don't think it was—where is Gay? Gay

would know.

"By Mr. PARDEE.—^You answer from your own

knowledge.

"By the WITNESS.—All right then. My son

and Mr. Hill and myself and Mr. Julian.

"By Mr. TREADWELL.—Do you remember

about when that was ?

"A. No, I don't remember the exact date because

I didn't keep it in memory. [71]

"Q. It was about how long before your husband's

death?

"A. That was in nineteen hundred and fifteen,

wasn't it, Mr. Pardee?
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''By Mr. PARDEE.—It was in nineteen seven-

teen.

"By the WITNESS.—He died in twenty-two.

''By Mr. TREADWELL.—It was several years

before he died?

"A. Yes. I can't remember the dates and things

because I didn't impress it on my memory.

"Do you know who drew that deed?

"A. Well, Mr. Julian did.

"Q. Where did you come from before you went

to Mr. Julian's office?

"A. From over home here in Susanville.

"Q. Do you remember whether he had the deed

at the home before you came over?

"A. I think it was in Mr. Julian's office.

"Q. You said he told you he was going to make

the deed to you?

"A. Yes, that was over home here.

"Q. Just before you went to Mr. Julian's office?

"A. Yes, sir.

"Q. What did he say?

"A. He said he was going to make a deed. When
he passed away, that he wouldn't have any trouble

probating and when he had passed away that he

wouldn't have any trouble. That was his intentions.

(See correction, page 11, line 6.

"Q. Was there more than oiie deed at that time?

"A. Not that I know of, concerning the ranch.

"Q. Concerning that ranch or other property?

"A. No. Not any more that I ever heard of.
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*'Q. Did tie say anything about giving you the

home property ?

"A. No. He just said he was going to make the

deed to me.

"Q. The home property or Willow Creek Ranch!

"A. That was afterwards.

"By Mr. PARDEE.—I think I have the deed

here. She may be mistaken. We might as well

get it right.

''By Mr. TREADWELL.—You have a little

home property here in Susanville ?

''A. Yes, sir. That is my homestead. You are

not going to touch that.

"Q. Not even the bank.

"A. No, they can't touch it.

''Q. Mrs. Hill, irrespective of when it was,

whether it was at the same time he made a deed to

you of the Willow Creek Ranch, you remember he

told you he was also going to make a deed to you of

the home?

"A. No, that was after that when he said that

about the home. You mean the home over here?

''Q. Yes.

''A. No, there was nothing said about that. That

was my homestead and I didn't worry about that.

''Q. Do you remember whether it was before or

after the deed to the Willow Creek Ranch he made

the deed to the home place I

"By Mr. PARDEE.—I think in fairness to the

witness it is well enough to tell her the two deeds
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appear to have been [72] heen executed and ac-

knowledged both on the same day.

''By Mr. TREADWELL.—I want to get her evi-

dence on that.

"By Mr. PARDEE.—Her memory is quite faulty.

"By Mr. TREADWELL.—As a matter of fact I

don't care much about the date. Do you remember

at some time he told you he would deed you the

home place ? A. Yes, sir.

"Q. Do you remember when he drew the deed

or who drew it to the home place?

"Didn't you, Mr. Pardee?

"By Mr. PARDEE.—No. I wasn't acting as his

attorney at that time and I never drew it.

"By the WITNESS.—I can't say that.

"By Mr. TREADWELL.—Now, do you remem-

ber whether before going to Mr. Julian's office you

went to Miss Lowe's office—the Notary?

"A. No, I don't think we went there that day.
'

' Q. You know Miss Lowe ? A. Yes, sir.

"Q. You don't remember going there?

"A. No, I don't remember going there at all.

"Q The only place you remember going was to

Mr. Julian's office? A. That is all.

"Q. Now, you had known Mr. Julian before that

time? A. Yes, I met him.

"Q. Had he done any legal work for you or your

husband ?

"A. Not for me, but I couldn't say—He was Mr.

Hill's lawyer then and I couldn't say what the

transaction was.
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''Q. When you went down there you knew Mr.

Hill was going to convey the Willow Creek ranch

to you^ A. Yes, sir.

"Q. When you went to Mr. Julian's office what

was said and what was done ? (See correction, page

13, line 16.)

"A. That was a long time ago. I don't know
what was said now, but I guess the deed was already

and I put my signature on it. I must have.

"Q. Didn't Mr. Hill tell Mr. Julian he wanted

to deed this property to you?

"A. He surely must have or he wouldn't have

made the deed. He must knew what he was doing.

"Q. When you got through were the deeds left

there *?

*'A. I thought it was left at Julian's office but I

don't know. I wouldn't say. I don't want to say

something I don't know.

''Q. After Mr. Hill's death you sent to Mr. Ju-

lian's office to get the deed?

"A. Not right away. It was a long time before

we could find it. We didn't know where it was.

We went to Reno. Mr. Case can tell that. And we

went to Curler's and went to the Lassen County

Bank and McDow's and couldn't find it and my son

met Mr. Julian on the street and asked him if he

had any papers belonging to his father and he said

there was papers in the safe and went up and found

the deed.

"By Mr. PARDEE.—It is hearsay, but we don't

object.
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''By Mr. TREADWELL.—Q. You got both the

deed for the Willow Creek Ranch and the deed for

the home place in Mr. Julian's office at that time?

"A. I don't remember that. I know we got the

Willow Creek deed. [73]

"Q. You didn't really go yourself to Mr. Julian's

office to get the deed'? A. No, sir.

"Q. You sent Mr. Case?

"A. It was Hubert.

"Q. Your other son.

"A. My other son.

"Q. How long had you been married, Mr. Hill, to

Mr. Hill at the time of this transaction?

"A. How long had we been married?

"Q. Yes.

"A. We were married in eighty-one. I was

going to say eighty-two, but I don't think that is

right. Eighty-one. My memory is pretty bad.

"Q. I have seen worse. At that time Mr. Hill

had a large amount of property other than the

ranch itself? A. When we were married?

"No. In nineteen seventeen.

"A. Well, I don't know. I don't know as he

did. He had property over in Long Valley.

"By Mr. PARDEE.—In this county?

"By the WITNESS.—Yes, sir. But I don't

think that ever amounted to anything. Just sheep

range and he sold his sheep and let the range go.

"By Mr. TREADWELL.—He had cattle didn't

he?
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'*A. Yes, lie had some cattle on the ranch. The

Lonkey cattle. You read in that letter.

"By Mr. PARDEE.—I think Mr. Treadwell's

question referred to nineteen seventeen didn't it?

''By Mr. TREADWELL.—Yes. Back in seven-

teen. At that time he had lots of cattle, didn't he"?

"Not so very many. Some. I don't know how
many. I couldn't say.

"Q. He had this market here in Susanville, didn't

he?

"A. The market here wasn't very good.

"By Mr. PARDEE.—Was the Hill's meat mar-

ket running in nineteen hundred and seventeen?

"A. I didn't refer to that. He sold to butchers

that would come in and buy cattle from him.

"Q. Did he have a store or meat shop?

"A. I don't think he did then.

"By Mr. TREADWELL.—What did he have?

"A. You will have to call on somebody else as to

when he opened the meat market.

"Q. Did he have as much property in nineteen

seventeen as he did in nineteen?

"A. I suppose he did. I don't know of any that

was disposed of. Just a few cattle, maybe, or some-

thing Ike that.

"Q. Did he give any other reason why he wanted

to deed this property to you, any reason other than

the fact that it would save any probate trouble?

"A. I never heard him say. That is the only

reason he ever gave me.
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"Q. Did he say he was going down to Mr. Ju-

lian's office to have him fix it up"?

^'A. I presume he did say that. I know he told

me to get in the car, I guess, and come over now.

' * Q. Now, after that time you continued, of course,

to live with Mr. Hill up to the time of his death ?

"A. Yes, sir. [74]

''Q. And did he ever say anything more about

the fact that he had deeded the property to you?

"A. I never heard it mentioned after that.

Never heard anything more about it.

''Q. Do you remember after Mr. Hill's death,

your selling a right of way over the Willow Creek

property to the Irrigation District?

"A. Yes, I remember that. He started that him-

self but he passed away. We had to get it through

because they were going to force it.

"Q. They were going to condemn?

"A. They were going to, yes, sir.

"Q. You made a deed right away?

''A. Yes, sir. Mr. Williamson from the city, we

got him to do the transaction. They would go

through anyway.

"Q. You signed the deed and got the money?

**A. I surely must have.

"Q. Do you remember how long that was after

Mr. Hill's death that you did that?

*'A. It took a little time to get things straightened

out, but I can't recall how long it was. It wasn't

so terribly long."
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(It was thereupon stipulated that the agreement

entered into with the Tule Irrigation District and

Baxter Creek Irrigation District with Mary C. Hill

for the rights of way was dated December 23, 1922,

and acknowledged on that date. That was after

Mr. Hill's death. It was just signed Mary C. HiU

individually.)

Cross-examination.

"By Mr. RANKIN.—How old are you, Mrs.

Hill? A. Sixty-eight.

"By Mr. PARDEE.—What year were you born?

"A. June.

"Q. What year?

"A. I don't know, I wiU have to figure it up.

"By Mr. RANKIN.—Your answer is sixty-eight

now?

"A. Yes, sir.

"Q. Well now, Mrs. Hill, I understand you to

say—
"A. Excuse me. Eighteen hundred and fifty-

nine was when I was born. June, fifty-nine.

"Q. I understood you to say that you remember

going to Mr. Julian's office. Now at the time that

you were looking for this deed after Mr. Hill died,

do you remember that then or did it slip your mind ?

"A. I hadn't the slightest idea where the deed

was because he never told me and I never knew
aJit become of the deed. I begin to think there

was no deed. Mr. Julian wasn't Mr. Hill's [75]

lawyer when he died. He had Curler and I never

thought of going there. That is why I didn't go to
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Julian's in the first place and Hubert met him on

the street and asked him if there were any papers

there and he said yes and we went up there and

found it. If we had knew we couldn't have went

to Reno looking for it.

"Q. Who was your legal adviser if you had one

at the time that you made the deed of the right of

w^ay to the water company? A. Mr. Williamson.

"Q. W. F. Williamson of San Francisco?

"A. Yes, sir.

"By Mr. TREADWELL.—How much money

did you get from the Irrigation District?

"A. I can't recall that. It wasn't very much.

"Q. About how much?

"A. Have you any idea, Jessie?

"By Mr. BARRY.—How much was it, Mr. Par-

dee?

"By Mr. PARDEE.—One thousand dollars ac-

cording to the statement. (See correction, page 19,

Une 19.)

"By Mr. TREADWELL.—Do you remember

when Mr. Kearney and Mr. Walsh took possession

of the Willow Creek Ranch? You remember the

occasion? I don't care about the dates?

"A. Yes, sir. They put it up for sale and there

was no one there but myself, but I don't remember

the exact date.

"Q. Did you tell them to take possession of the

property? A. I couldn't help myself.

"Q. They came and saw you first?



96 Patrick Walsh & Sons, Inc., et al.

(Deposition of Mary C. Hill.)

"A. I don't believe they did. I will tell you if

you will let me talk. I am going to tell you a few

things. When he put the ranch up for sale

—

"By Mr. PARDEE.—I don't think that is ma-

terial.

"By Mr. TEEADWELL.—Didn't Mr. Kearney

come to you and tell you he was going to take pos-

session of the ranch?

"A. He never come near me."

(Upon signing this deposition the witness made

the following corrections:)

"Page 9, line 21.

"A. I didn't make the deed, but he did. I know

that. I know he made the deed, but I didn't read

it. I signed it. No, I didn't sign it. That wasn't

the paper I signed that day. He told me he was

going to make it but I didn't read it.

"Page 11, line 6.

"A. It must be he meant that I wouldn't have

any trouble but I don't remember. There must be

a mistake there some way. That I wouldn't have

any trouble. Wouldn't have to probate when he

passed away. That is what he meant by it. That

is what he said. He said that if I passed away first

it would be his. Go to him. That is as near as I

can remember the talk.

"Line 16, page 13.

"Q. When you went to Mr. Julian's office what

was said and what was done?
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**A. It is a long time ago and I don't recall what

was said and done that day. I thought Mr. Julian

made the deed, but I guess he didn't. [76]

"By Mr. KOBINSON.—Q. Do you know who

did make the deed?

'*A. I was told George McDow did.

''Page 11, line 6.

*'Q. Now, Mrs. Hill, just before you went to Ju-

lian's office you had a conversation with your hus-

band. I am referring to the time you went there

to execute the deed.

"A. I didn't know anything about having the

deed made until that very day.

''By Mr. ROBINSON.—Q. Did you have a con-

versation with him before you went to the office?

"A. I guess we talked it over but I can't recall

what was said only he was having a deed made and

wanted me to go to the office. I can't recall any-

thing else.

"Q. What did he say as to the purpose of the

deed?

"A. It is down there that he wanted to get it so

if he passed away I wouldn't have any trouble and

if I passed away first he wouldn't have any trouble.

That is as near as I can recall the conversation.

"Q. You understand if a deed were given to you

the property would be yours?

"By Mr. RANKIN.—Object to that as leading

and calling for a conclusion.

"By the WITNESS.—Why, yes.
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''By Mr. ROBINSON.—Q. Did he ever discuss

giving you that property before?

"A. No, not until that day.

**Q. He did state about making a deed to you

at that time? A. That day?

^*Q. Yes.

**A. Yes, he told me that. That is what I went

over for but there was other papers made out that

day.

**Q. You went over for the purpose of getting

that deed did you ?

**A. I can't say that, I guess I went over just as

much for the other papers too.

'*Q. One of your purposes in going over was to

get the deed? A. I suppose so.

'*Page 19, line 19.

**A. I wasn't there and never went near them.
'

' Q. Do you remember the occasion when they did

take the possession of the Willow Creek Ranch?

You remember the fact they did take the ranch?

**A. Yes, sir.

'*Q. Were you at the sale? A. No, sir.

^*Q. Did you tell them to take possession of the

property ?

"A. No. I didn't see them to tell them any-

thing. They never come near me.

*'By Mr. ROBINSON.—Q. Did you write to

them, Mrs. Hill? A. No.

"Q. Did you tell anyone else to tell them?

'*A. No, I had nothing to do with that.
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**Q. Have you discussed this matter, the depo-

sition, with either Mr. Rankin or Mr. Pardee?

Have you gone over these questions with either of

them?

"By Mr. RANKIN.—Object on the ground it is

improper. No notice of a second deposition and

that there is no authority for re-examination of

the witness. It is immaterial and incompetent.

'*By Mr. ROBINSON.—Have you discussed this

deposition with either Mr. Rankin or Mr. Pardee ?

"A. They read it over to me.

"Q. When was that? A. To-day.

*'Q. This morning? A. Yes, sir.

"Q. At what place? A. Right here.

"Q. At your house? A. Yes, sir.

**Q. Did you discuss the answers to any of the

questions ?

*'A. We talked over where there was mistakes.

'
' Q. Did you find those mistakes ?

"A. Certainly we did.

"Q. Did you find the mistakes?

*'A. When they read it to me I could see where

mistakes were.

"Q. And you pointed those out? A. Yes, sir,

*'Q. The corrections you made this afternoon

were in regard to the mistakes you found this morn-

ing? A. Just the same." [77]
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DEPOSITION OF SEYMOUE CASE, FOR
PLAINTIFFS.

Testimony of SEYMOUR CASE, taken by plain-

tiffs on February 6, 1929.

My name is Seymour Case. I had something to

do with the negotiations of this loan by Mr. Kearney

and Mr. Walsh to Mrs. Hill. I am Mrs. Hill's

son-in-law. I wrote the letter dated October 19,

1922 (Plaintiff's Exhibit 2). I probably discussed

it with those other parties before I sent it. I don't

remember the time of doing it, but I ]3robably did.

I can testify as to the distinction we made between

the property in the Hill estate and the Willow

Creek ranch. We based that distinction on the

belief that the Willow Creek ranch was Mrs. Hill's

own individual property, I presume. I knew of

this deed that was made by Mr. Hill to Mrs. Hill

in nineteen hundred and seventeen at that time.

I knew who got it from Mr. Julian and where it

came from. I, of course, honestly believed that

property was hers at that time. I knew that Mr.

Kearney was expecting to get a valid mortgage

lien on that property. I discussed with Mr. Kear-

ney the proposition of getting the $50,000. I think

the particular necessity at that time was on account

of the money due Mrs. Lonkey for interest or some-

thing that was pressing, being the first immediate

consideration. Later the larger loan was to take

up the trust deed of the Farmers' and Merchants'

Bank on which there was interest overdue. The
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principal and interest were overdue. The hrat

eight thousand dollars was used largely to take care

of the interest or something else on the Lonkey

loan, and the second or larger amount was used

largely to take up the loans of the Farmers and

Merchants' Bank. There was little money left over

from the amount that was paid to get the Lonkey

release and the amounts paid to get the release of

the Farmers' and Merchants' Bank and pay the

taxes on the property. I think - ^^^H/^""^^;

I don't remember what it was. [78] I do not

recall ever having any talk -"^^/^I^.f\f^^
having deeded this property to his wife. At the

time Lt I obtained the loan from Mr. Kearney

and Mr. Walsh, and at the time I wrote that
let-

ter I don't think I knew anything about these

finlncial statements that Mr. Hill is -^^
^^ f

^

made to the Bank of Lassen County. I do not re-

member ever seeing them, although I may have

"r them at the bank, but I don't recall having

een the financial statement. We prepared a sta^^e-

Zni of resources. I think that was made inde-

pendent of any statement Mr. Hill made. I am

Lferrmg now to the statement that w^ made t

Mr. Kearney m ni^teen ^^^^^^^Z
negotiations were staited at ai \n i

and Mr. Walsh, we went to the Bank of Lassen

C iin7y Mrs. Hill's sons and myself, shortly after

Mr HUl's death, and talked with Mr. Bridges abou

l: best plan to follow and ^^^^^
affairs. We spent some time m there discussmg
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what we desired to try to do. That was to get a

loan. Mr. Bridges was cashier of Bank of Lassen

County. As the transaction was being consum-

mated there had to be certain transactions carried

through in order to get the release of the Lonkey
mortgage. I don't recall exactly where the papers

were held, but it seems to me the money had to be

turned in and went through the Bank of Lassen

County and deposited there before the papers were

released. I don't recall the details of how that

was carried through, but the money was deposited

as we got it two different times with the bank

and I presume Mr. Bridges had the papers. Mr.

Bridges knew this money was coming from Mr.

Kearney and Mr. Walsh, and they knew that Mrs.

Hill was borrowing it. At that time there hadn't

been any administration at all on Mr. Hill's estate.

At the time of Mr. Hill's death he had considerable

property other than the Willow Creek Ranch
;
quite

a large amount of cattle at the time he had what

we call the Lonkey cattle, a considerable number.

I think [79] he had some cattle beside the cat-

tle that were under the Lonkey moi*tgage. Not a

great many, I don't suppose. He had a shop. Hill's

Meat Market, and a slaughter-house, and then he

had an interest in the Hart ranch. That was a

corporation in which he had stock. After his death

there was a big slump in the cattle business and

the value of cattle and value of cattle land. I think

about that time or maybe before his death. They

were low during those years and immediately follow-
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ing his death. I am not in the stock business my-

self and wasn't at that time and didn't follow that

closely. I don't know whether there was a slump

in 1919, 1922, or 1924. I remember the sale of the

Willow Creek property by Mr. Kearney or Mr.

Walsh. I don't remember how much we tried to

get a Federal loan on the property. We discussed it.

We didn't go to the Farm Loan Bank in person. We
may have written, but I don't recall. I don't recall

that we went to Mr. Fleming; we might have, and

probably discussed the probability of getting a

loan from him. I had no authority to sell the

property. I believe I suggested it to Mr. Fleming

if he was interested in buying it, but I had no au-

thority from Mrs. Hill or the estate to sell it. I

never got any offer for the property myself. I

don't recall particularly that Mr. Hill gave an op-

portunity to the Hill people to sell the property.

I might have discussed it with the boys. I know

what I thought the property was worth at that time,

when I was making these negotiations. I know Mr.

Kearney and Mr. Walsh at any time were willing

to step out of the picture if they got their money

back. The only talk I particularly remember with

Mr. Bridges was when I and several of her sons

were there and was shortly after Mr. Hill's death,

and I don't recall whether or not the deed had been

found at that time.

"Q. Do you remember whether you talked to

Mr. Bridges about the fact Mrs. Hill owned this

particular property and could get money on it.
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"A. I don't recall that particular conversation,

but that is the way we felt and no doubt we did tell

him Mrs. Hill owned it. We thought she did."

[80]

Cross-examination.

Prior to the letter of October 19, 1922, I had con-

versation and negotiations with Mr. Kearney rela-

tive to this loan. Very shortly after Mr. Hill's

death I and the Hill boys went to Reno on this

Hill business. The first trip was before the deed

was secured from Mr. Julian's office. The object

of the trip was looking for the deed. Hubert was

with me, and I can't recall whether it was Gay or

Cleve was the other one. There were three of us.

I can't recall whether we met Mr. Kearney on that

trip or not. It wasn't later than the second trip

that we saw Mr. Kearney relative to some of these

transactions. I might have seen him on the first

trip. It was at least on the second trij^. I could

not say for sure whether we saw him on the first

trip. If we did and talked with him we wouldn't

have known of the deed. Afterwards I don't re-

call definitely what we said to him about the deed,

although I am sure we told him of the existence

of the deed, because it was on that we based our

belief we could negotiate the loan and asked him

to help us. Subsequent to that time we discussed

it at length and no doubt I did tell Mr. Kearney,

I am positive I did tell him I thought the deed was

good and the circumstances of it. I couldn't say

his exact words, but I am sure he told me he thought
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likewise or he wouldn't have made the loan. He

said he would require all the heirs joining m the

deed before the loan was made. I can't recall

definitely what he did tell me,-of his telling me

why except, I think as a precaution to make the

loan safe and so the heirs would be prevented from

making trouble in any way. That was my under-

standing of the reason for them having to sign the

papers It was in a general way to make the loan

safe as he could make it. All of these conferences

were at Reno. We may have talked some here.

Mr Kearney was up here but I guess it was later

in the negotiations. [81] The first transaction

when the $8,000 were secured, the negotiations were

closed at Reno, but Mr. Kearney came out here m

connection with the signing of the papers and he

xnay have come out at that time, but the ^negotiations

:ere carried on in'Reno. I think the |8000 was

paid by Mr. Kearney to me, and I brought it back

o^t I wouldn't be sure about that or whether it

wa^ a later amount, but one check I brought per^

sonally back and deposited it m the bank. The

$10,000 deposit in the bank may have been sen

direct to the bank, but I am sure I brought out his

Jiect here, the personal check of Mr. Kearney.

I don't r;call which one. I don't recall now

whether the remaining 142,000 ^-'^^ P^f/\
°"*

Imount or how, but I remember
^"-^^-^^^f^f^^^

I think the $8,000 was used by the Hills to pay

MS. Lonkey certain amounts. I don't know the

7xact amount, but it seems to me most of that
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amount was paid to Mrs. Lonkey. I am not abso-

lutely sure now whether it was paid for interest on
the buying of the ranch or payment on the cattle,

interest on the cattle. I can't recall. I know at

the time Mr. Hill died, and up to that time that they

held a contract for the purchase of the Lonkey
ranch and there were payments due on that at the

time the $8,000 was borrowed. Whether or not that

money was paid on that contract or on the cattle,

I can't say. Mrs. Lonkey had a chattel mortgage

against the cattle at that time. As to the $42,000,

I can't recall exactly how that money was paid.

I had something to do with it. I believe I wrote

a statement of how the money was paid at that

time. (The paper shown to witness.) I wrote that

paper myself inmiediately following the closing

of the deal and making the pajTxient of the money

to the bank in Reno. It may have been some little

time afterward, but my best recollection is it is

shortly after I made that, I presume for Mrs. Hill.

Refreshing my memory from this statement, [82]

I would say those figures are correct as to when

the payments were made and the amounts. The last

item here is check deposited to account of Mary

C. Hill for purchase of cattle, $10,000. That was

just as it says there. That much of the money was

deposited in the Bank of Lassen County to Mrs.

Hill's credit for the purchase of additional cattle

to put on the Willow Creek ranch.
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(Paper was here admitted in evidence, marked

Defendant Mary C. Hill's Exhibit -B," and is as

follows

:

DEFENDANT MARY C. HILL'S EX-

HIBIT "B."

-Apportionment of $42,000.00 Received from Pat-

rick Walsh on Loan.

By Seymour Case.

Notes taken up at Farmers & Mer-

chants Bank mooo

Interest on notes, June 15th to Dec.

29th 1'212.50

Fee to Bank's Atty.'s for deed of re-

25.00
conveyance

Int on $8,000 loan from Kearney, to
'

1 167.00
date of new loan

Attorney fees to W. M. Kearney 500
.

00

Revenue stamps on Walsh note of

8 40
$42,000

Chk. deposited to aect. of Mary C.

Hill in Lassen Co. Bank 87
.

10

Total 32000.00

Chk dep. to acct. of Mary C. Hill for

purchase of cattle ^10000^

Grand Total 42000.00.")

T have no record as to how the money was paid

out from the first advance of |8,000. I don't know

definitely that I had to do with the actual paying
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out, but I know the purpose of getting it. The
statement you show me in the form of a receipt

I don't ever remember of seeing before. The items

refresh my memory. It confirms my recollection

of the purpose of the loan. I don't know that the

purpose of the loan was to secure money to pay
Mrs. Lonkey some principal and interest on the

Hill Lonkey escrow for the ranch purchase or that

the money was gotten for what was most pressing

then, but the Lonkey indebtedness, as that indicates,

whether it went on cattle or ranch. It is my belief

it was paid in about that way. We didn't take the

advice of any attorney in connection with the trans-

action for securing this loan of $50,000. [83]

Cross-examination.

The first item in Exhibit "B," "Notes taken up

at Farmers' and Merchants' Bank, $30,000," was

the pajrment of the note or mortgage of Mr. and

Mrs. Hill to the Farmers' and Merchants' Bank
which was secured by mortgage or deed of trust

to Kirman and Harris of the Willow Creek ranch.

I don't know how it was made, but it was a trust

deed on the ranch. It was a loan and secured by

a deed of trust. The next item,
'

' Interest on notes,

June 15th to December 29th, $1212.50," meant

interest on the same notes to the Farmers' and

Merchants' Bank. The next item, "Fee to Bank's

Attorneys for deed of reconveyance, $25.00," I un-

derstood I was required to pay that as one of the

expenses in connection with that loan in the Far-



vs. Mary C. Hill et at. 109

(Deposition of Seymour Case.)

mers' and Merchants' Bank. It was paid to the

bank's attorney. The item, "Interest on $8,000

loan from Kearney to date of new loan, $167.00,"

was interest on the part of the money Mr. Kearney

had already loaned and which was represented by

the |8,000 note. After the item, "Attorneys fees

to W. M. Kearney, $500.00," I knew that Mr. Kear-

ney really procured Mr. Walsh to join with him

in the loan of this money. I went to Mr. Kearney

in this matter because I knew him. I had known

him for many years, and was friendly with him

in every way. I knew, of course, that he was an

attorney at that time. I know that he had ne-

gotiated and found loans for different people. I

don't believe the $500 was ever discussed until the

matter was entirely closed up and then it was com-

pleted. My recollection is I suggested the amount

that would be proper. I do not know of any legal

service that he performed for Mrs. Hill at all. I

don't know that he saw Mrs. Hill, except the time

he went to the house to sign the papers. The trans-

action was carried on almost entirely by myself and

one of Mrs. Hill's sons with Mr. Kearney. [84]

"Q. You didn't ask him for any advice as a

lawyer?

"A. We discussed the matter, but I considered

him particularly as securing this loan for us. That

was the purpose."

The next item, "Revenue stamps on Walsh note

of $42000 $8.40," was the revenue stamps on this

particular note we gave to Walsh and Kearney.
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The next item, '

' Check deposited to account of Mary
C. Hill in Lassen County Bank, $84.10," that was
the full amount of balance that went to Mrs. Hill.

The next item, ''Check deposited to account of

Mary C. Hill for purchase of cattle, $10,000," was

in fact deposited with the Bank of Lassen County.

It was deposited with them under instructions that

it should be used for the purchase of cattle on which

Mrs. Lonkey would obtain a lien as security for her

loan and that in consideration of that she would

release her lien or mortgage on the Willow Creek

ranch. That was the proposition or purpose of

that particular amount of money, to buy the cattle,

but I don't know that the bank had instructions to

buy them. It seems to me that we went out and

Mr. Gay Hill selected the cattle and negotiated the

price. Perhaps the bank was to see that they were

bought. At that time Mrs. Lonkey, as security

for the money that Mrs. Hill owed her, had a mort-

gage, not only on the cattle but on the Willow Creek

ranch. It was part of my arrangement with Mr.

Kearney and Mr. Walsh that that mortgage would

be released so far as the WiUow Creek ranch was

concerned, so that they would have a first mortgage

on it; on the other hand, I made an arrangement

with Mrs. Lonkey that she would release that pro-

vided we would use ten thousand dollars of this

money for the purchase of cattle on which she would

have a chattel mortgage, but I don't know that

we were required to use all of the ten thousand

dollars, but we were to get so many cattle as addi-
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tional security. The ten thousand dollars was used

for that purpose as a matter of fact. The purpose

of the preliminary loan of eight [85] thousand

dollars was on account of the fact that the interest

was overdue on the Lonkey loan and the loan from

the bank. Both of them were clamoring for their

interest. It was a serious situation for my people.

Cross-examination.

I think it was likely there was interest and some

principal due on the Lonkey contract for the pur-

chase of the Lonkey ranch from the Hills to Mrs.

Lonkey. Interest was overdue on nearly all of the

obligations, and she was clamoring for that money

as well as the mortgage money, I presume.

Redirect Examination.

In regard to the children of Mrs. Hill signing

these notes to Mr. Kearney and Mr. Walsh, this

business of Mr. Hill's was being carried on by the

children of Mrs. Hill, or some of them. Some of

them were actively in charge of the properties.

This particular ranch was being managed by Mrs.

HiU through some of the boys. Everything was

discussed with Mrs. Hill and her consent was gotten

before it was done. Mr. Kearney wanted that addi-

tional personal security of those children, he must

have wanted them. [86]
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DEPOSITION OF MISS ALCESTA LOWE,
FOE PLAINTIFFS.

Testimony of MISS ALCESTA LOWE, taken by

plaintiffs by deposition February 6, 1929.

My name is Alcesta Lowe. In November, 1917, I

was a notary public in and for the County of Lassen.

My office was at the Lassen County Abstract Com-

pany's office. I was acting not only as a notary,

but in the capacity of preparing conveyances for the

company and typewriting and searching records. I

knew Thomas Hill quite well. I remember the oc-

casion of the preparation and acknowledgment and

execution of a deed dated the 15th of November,

1917, signed by Thomas Hill and purporting to be

acknowledged on the same date by myself, and a

deed dated the same day by Thomas Hill to Mary

C. Hill, the first one being a conveyance of the home

property and the second one being Exhibit "A"
attached to the complaint and being the Willow

Creek Ranch. I remember when they were exe-

cuted, but I don't remember the exact dates, but I

remember Mr. Hill coming in and having those deeds

made out. They were actually prepared in my office

and acknowledged in my office. I can't say that I

have any further recollection as to anything Mr.

Hill said at that time.

Cross-examination.

This deed is on a form of the Lassen County Ab-

stract Company, Susanville, California. Those
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forms were supposed to be used only in that office as

far as I know. The abstract which you show me I

made and is a correct abstract of the record of the

trust deed, dated December 15, 1917, from Thomas

Hill and Mary C. Hill to Richard Kirman and

Walter J. Harris, as trustees of the Farmers' and

Merchants' National Bank, being the beneficiaries.

I can't say whether these deeds were acknowledged

by Mrs. Hill at my office or her house. I think she

has been in the office there at different times and 1

have gone out to her house, but about this particular

[87] instrument, I can't say. I can't say whether

these deeds were taken away from the office at that

time by Mr. Hill or whether they remained in the

office for several days. The trust deed to Kirman

and Harris was acknowledged on the 15th day of

December, 1917, and recorded as of the same day at

the request of L. D. Folsom. He resided at Reno,

and is now dead. I don't know that he was there

at the time the papers were signed, but he was there

when the transaction was being closed. The exact

time when Mr. and Mrs. Hill signed the papers, I

can't say. He had some interest in the money and

was very anxious to see it was closed. [88]

TESTIMONY OF W. M. KEARNEY, FOR

PLAINTIFFS (RECALLED).

I remember the letter which I received from Mr.

C. H. Bridges, cashier of the Bank of Lassen

County, already introduced in evidence. The letter
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is dated December 21, and I think I was in Susan-

ville the day before. I went to the Bank of Lassen

County at that time. As I understood it, Mr.

Pardee was attorney for the bank at that time. I

did not talk with Mr. Pardee. I did not meet him,

but I met Mr. Bridges, the cashier. At that time he

did not tell me, nor did anybody tell me, that the

Bank of Lassen County had these written statements

that had been made by Mr. Hill as to the property

that he had for the purpose of getting credit. I

knew nothing of those until after this suit had

started. At the time I and Mr. TTalsh loaned this

money and took this deed of trust to secure it from

Mrs. Hill and her children we did not have any

knowledge or information with regard to any such

statement ever having been made by Mr. Hill. The

first talk I had with Mr. Bridges was shortly after

October 6, 1922, when I received a letter from Mr.

Seymour Case, who was then acting as Mrs. Hill's

agent and doing business for her. At that time they

had spoken for the loan and expected to get it from

a Mr. Sorgi. In this letter Mr. Case had me hold

up the negotiations until Mr. Sorgi could see

whether he would make the loan after examining the

property. In his letter he said, "Yet, if not, we

can no doubt get it from a bonding house or bank,

even though at some considerable expense. Bridges

will undertake to help us get it in that way if we

desire, but we will first talk it over further with

you." A few days after that I went to Susanville

and talked with Mr. Bridges about it. At that time
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there was no statement made, whatever, regarding

the loan to Mr. Hill personally, or these notices or

statements [89] which you have just asked

about. At that time we talked over the loan of

$50,000, and Mr. Bridges, in a general discussion,

said they needed the $50,000, and the question of

the $30,000 loan at the Farmers & Merchants Bank
at Reno, and the Lonkey $27,200 was still outstand-

ing, and he said that $50,000 was necessory to clean

up the pressing indebtedness. They were then

negotiating with the Federal Land Bank, trying to

get a loan from it. We had a full discussion of the

matter at that time at the bank. I did not have

my papers prepared at that time for the loan. That

was shortly after October 6th. I was instructed to

drop it during the time Mr. Sorgi was negotiating

about it. In November they asked me for the loan

again, and asked if I would not try to get Mr. Walsh

to make the loan if he had not made some other dis-

position of the money. Then on the 19th of Decem-

ber, the 19th or 20th, I don't know which, but I

would rather say the 20th of December, I was at

Susanville with the papers and talked with Mr.

Bridges at that time. He advised me that Mrs.

Lonkey had some sort of an agreement with Mrs.

Hill regarding the release of this mortgage. We
had prior to that time talked it over in a general

way. The bank was instructed by Mrs. Lonkey,

some instructions that I only knew about in a

general way, that if we would deposit with the

Lassen County Bank $10,000 of the $50,000 that we
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were loaning, that she would deposit with them a

release of the $27,200 mortgage on the ranch, which

was a second mortgage, and give us a clear title to

the property in the trust deed given by Mrs. Hill.

We had a general and full discussion of it at that

time with Mr. Bridges. He was handling the trans-

action for Mrs. Lonkey, through Mr. Pardee. He
advised me that Mr. Pardee was Mrs. Lonkey 's at-

torney. The matter was gone into thoroughly at

that time. He knew that we were making the

150,000 loan. The papers [90] were left with

him. He had some of the papers there. I am not

sure whether I asked him to have Mr, Case, who

was acting for Mrs. Hill, record them, or not. The

following day, after a full discussion of the entire

transaction, what we were doing, and all about it,

Mr. Bridges took the $10,000 and got the release of

the mortgage and wired me on December 21, 1922,

and I have a confirmation of the telegram, I think

the original is already in evidence, I am not sure

about that, but this is the confirmation

:

"December 21, 1922.

"Have in our possession release of mortgage on

the Hill Ranch, executed by Gleorgiana F. Lonkey.

Forwarding copy by mail today.

"BANK OF LASSEN COUNTY."

I got a letter from Mr. Case stating that the Bank

of Lassen itself might help to get this money. I

talked to Mr. Bridges about the substance of that

letter. If I am not mistaken, Mr. Case took me
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down there. Whether he stayed and heard the con-

versation I could not recall now. At that time they

were trying to get the loan from the Federal Land
Bank so as to get it at a lesser rate of interest, but

it would take too long to get the money in that

way, they would have to have an appraisal and they

could not get that for some months, and it would not

serve the purpose at that time. Mr. Bridges was

the cashier of the Lassen County Bank and repre-

sented the bank, and he was the man with whom I

did all the business. The original $8,000 check

which was sent there in September—this was made

in two payments, the first $8,000 and then while the

negotiations were going on they tried to get it some-

where else, and did have Mr. Sorgi look at the prop-

erty, and then, through the bank, were trying to get

it from the Federal Land Bank, or some bonding

house, or bank. As I was about to say the first

$8,000 was given by Mr. Case. He cashed the check

with the Lassen County Bank, and Mr. Bridges

made the remark, as he testified, [91] "I would

not give the check unless it was good.
'

' I think that

is in Mr. Case's deposition. I delivered the $8,000

check to Mr. Case, Mrs. Hill's agent, and it was

cashed through the Bank of Lassen County. That

was the first $8,000, and then when we closed the final

loan I sent $10,000 more to the Bank of Lassen

County on account of this matter of Mrs. Lonkey,

with instructions not to deliver that $10,000 until we

had the release of Mrs. Lonkey's mortgage, which

called for $27,200.
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Cross-examination.

The first talk I had with the officials of the Bank
of Lassen County was sometime after the 6th of

October. The letter from Mr. Case fixes the date

in my mind. I did not have anything in writing

from the bank at that time. I talked with Mr.

Bridges. I think that Mr. Case was present, but I

am not sure. The conversation was at the bank.

We had a general discussion. He knew that we

were proposing to make a $50,000 loan. We just

had a general discussion about the matter as to

whether or not they were going to get it from the

Federal Land Bank, or what their progress was.

I had already advanced $8,000 and all I had was the

stock of the Hill Land & Cattle Company and a

third mortgage on the ranch. Up to that time there

had been no papers made on the $50,000 mortgage,

except the $8,000 note and the stock of the Hill Land

& Cattle Company, and a third mortgage prepared.

It seems to me that is why I went up there, to get

that third mortgage or not to record it until the

whole loan could be concluded. I again had con-

versation with Mr. Bridges about the matter either

on the 19th or 20th of December at the bank at

Susanville. Mr. Bridges was there; I cannot say

if anybody else was there. Some officer of the bank,

I think it was. In the front end of the bank there

was a little alcove there, and I stepped inside the

rail. At that [92] time we had a general dis-

cussion about the method of releasing the second
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mortgage of Mrs. Lonkey. I would not advance the

money until that second mortgage was out of the

way. The first mortgage had already been agreed

upon, in Reno, that is, the $30,000 mortgage. He

advised me that Mrs. Lonkey, through Mr. Pardee,

had made an arrangement with Mrs. Hill that if

they would advance $10,000, she would release that

second mortgage. That $10,000 was to be deposited

with the Bank of Lassen County and used for the

purpose of buying cattle to substitute the security

of the ranch, that is, as an exchange of security. I

am giving the general substance of the conversation.

I would not undertake to give it word for word.

Mr. Bridges, I think, said that he had an agreement

with Mrs. Lonkey. I am not sure whether I had

left the release of the mortgage in the form I wanted

it or not. And I think possibly the check for $10,-

000. I left the $10,000 check that day. I am not

positive of that, but that is my recollection. It

seems to me that at a later time I left other loan

papers with Mr. Bridges, or the Bank of Lassen

County. My recollection is that the entire set of

papers, the trust deed, and everything to be re-

corded, and I think among them was a power of at-

torney from a number of the HiU children. That

is my recollection and that he and Mr. Case handled

the transaction together. [93]
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TESTIMONY OF C. H. BRIDGES, FOR DE-
FENDANTS.

My name is C. H. Bridges. I reside at Susan-

ville, CaHfornia, and have for fifteen years. I am
cashier and managing officer of the Bank of Lassen

County, and have been during all of that period.

I knew Thomas Hill in his lifetime. He was a cus-

tomer of the Bank of Lassen County. I was the

principal officer in charge of loans and things of

that nature. I was the managing officer of the bank.

I remember the time of Mr. Hill's death on the 24th

of July, 1922. At the time of his death he was in-

debted to the Bank of Lassen County to the extent

of about $8,000. The bank presented the claim to

the administratrix of the Estate of Hill on that in-

debtedness. The total amount of the principal and

the date of the claim was $8,450. No part of the

indebtedness has since been paid. There has been

some interest paid. I knew Mrs. Georgiana F.

Lonkey very well. She was a customer of the bank.

We acted in an advisory capacity for her as well

as handling her banking business. I was familiar

with her claims against the Hill estate. By negotia-

tions through me and Mr. Pardee, Mrs. Lonkey re-

leased a second mortgage which she held on the land

belonging to Thomas Hill during his lifetime. At

the time that release was negotiated I advised with

Mr. Pardee as Mrs. Lonkey 's attorney, and advised

also with her. I consulted Mr. Pardee at Mrs.

Lonkey 's request. She said she held a second mort-
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gage on Mr. Hill's Willow Creek ranch and a mort-

gage on some cattle. The Hill heirs wanted Mrs.

Lonkey to release the second mortgage from the

land, and after talking with her and with you as

her attorney, she decided that if they would bring

the cattle up to a sufficient count to furnish addi-

tional security, she would release the loan. The

chattel mortgage on the cattle was security for the

same indebtedness [94] that the second mort-

gage secured. I don't remember the exact amount

of cattle that were to be purchased. We figured

it for her the same as we would for ourselves, that we

should not loan over 60 per cent of the value of the

security, and we attempted to bring the security up

to that amount.

(Defendants here offered and there was received

in evidence the supplemental chattel mortgage that

was given by Mrs. Hill and her children to Mrs.

Lonkey as additional security for the payment of the

note of $27,200, and the same was marked Defend-

ants' Exhibit "C." Said instrument was made by

Mary C. Hill, Sadie Case, Cleveland Hill, Christine

V Hill, Thomas Gay Hill, Jimmie O. Hill, Law-

rence Hill, Mildred L. Hill, Hubert Hill, Joseph

Douglass Hill, Robert Elmer Hill and Florence H.

Douglass to Georgiana F. Lonkey, and was dated

February 7, 1923, and mortgaged 220 head of stock

cattle on the Hill ranches in Willow Creek Valley

for the security of a promissory note for $27,200,

dated July 10, 1921, given by Thomas HiU to

Georgiana F. Lonkey, and secured by mortgage
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given by Thomas Hill and Mary C. Hill upon cer-

tain real property, and 680 head of stock cattle, and
recited that the lien of said mortgage upon the real

estate having been released, this mortgage is given

as additional security for the payment of said

promissory note. It is fui-ther recited that the

parties of the first part were the successors in in-

terest of the said Thomas Hill in the 690 head of

cattle, and are the owners of the 220 head of cattle

thereby mortgaged. It provided further that they

might kill the cattle in their business, paying $40

a head therefor.)

(Defendants here offered and there was received

in evidence and marked Defendants' Exhibit "D"
the duly approved and allowed claim of Bank of

Lassen County against the Estate of Thomas Hill,

Deceased, for $8,450, and interest at 8 per cent per

annum compounded semi-annually from February

15, 1923, on four promissoiy notes signed by Thomas
Hill April 21, 1922, May 13, 1922, May 26, 1922, and

June 19, 1922, respectively.) [95]

That $10,000 deposited with us was for the re-

lease of Mrs. Lonkey's mortgage. I do not recall

that Mr. Kearney's instructions ever had anything

to do with the cattle. The agreement as to the

nmnber of cattle that should be acquired in order

to bring the total number up to the requisite num-
ber was made by Mrs. Lonkey and Mrs. Hill. All

of the $10,000 was not used in the purchase of cat-

tle under my supervision. Almost $6,000 was

used. The Hill boys, and probably Mr. Case had
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something to do with it, would go out and buy the

cattle, give a draft on the bank, and after we were

assured that the cattle had been purchased we

honored the drafts. We made a sufficient investi-

jration to assure ourselves that title had passed to

the Hills for a certain number of cattle, so that the

total number Avas brought up to 900. He was Mrs.

Lonkey's representative. I think they drew two

drafts on the $10,000. They paid $4,936 for cattle

they bought from one man and some $900 from an-

other. When we received the money about De-

cember 30, I think we issued a certificate of deposit

and put it in escrow. The certificate was drawn

for the purpose of the Hill-Lonkey transaction.

That was carried that way until January 24, when

they drafted on us. At that time we paid out

$4,936; then, afterwards another draft for some

$900, leaving a balance of $4,097.36, and that

amount was turned over to Mrs. Hill, after satis-

fying herself that there was a sufficient munber

of cattle. I am acquainted with Mr. Kearney and

have known him for over 20 years. I heard his

testimony in court this morning. Shortly after

the death of Hill, several of the heirs, Hubert W.

Hill, Cleveland Hill, Thomas Gay Hill, Joseph D.

Hill, all sons of Thomas Hill, deceased, and R. R.

McGreggor and Seymour Case, sons-in-law of

Thomas Hill, called at our office and negotiated a

temporary loan to assist them in their business in

the sum of $2,000. That loan was made on the

29th [96] of July, 1922. We had some con-



124 Patrick Walsh d Sons, Inc., et ah

(Testimony of C. H. Bridges.)

versation at that time. I do not recall just what

the conversation was, but they showed us at the time

that they needed the $2,000 badly, and we advanced

it upon the signatures of all of those men that I

named. We took their note. It was paid off in

three installments. They were operating this big

ranch, and were also operating the butcher shop

in town, and it took considerable capital and money
to keep it going, so that it would not go to pieces.

At that time they did not make any statement to me
in regard to the title of the ranch property, where

it stood. Under a ruling of the State Bank De-

partment we are supposed to have a financial state-

ment not over twelve months old from every one

of our borrowers over $500, and following that rule

we took them each year from our borrowers. We
are extremely particular about considering them as

confidential statements and not as a matter of pub-

licity, because you will find in dealing with all

classes of people, some of them object to giving

financial statements, and we assure them in every

instance that their statement will be held strictly

confidential. We go so far as to have a confiden-

tial file in our vault, where all of those papers are

brought. We are very particular about that, that

any statement coming to us and made to us is

strictly confidential. That is a rule of the bank,

one that I have maintained there. I remember we

always had what I considered rather a high value

on the Willow Creek ranch. I had knowledge of

my own as to the possible value of it. I had a good



vs. Mary C. Hill et at. 125

(Testimony of C. H. Bridges.)

knowledge as to the value of the Willow Creek

ranch, because during Mr. Hill's lifetime I had an

opportunity to find a buyer. I had a buyer for

that ranch. We could have sold the ranch at one

time for |100,000. I presented it to Mr. Hill, but

he said it was worth more money than that, and he

would not accept it. Referring to the deed by

Thomas Hill as far back as [97] 1917, and

finally recorded in the records of Lassen County on

the 8th day of August, 1922, I first had knowledge

of the existence of that record or of that deed after

it was put of record. I don't think it was very

long after. I had no knowledge of that before it

went of record. My bank had no knowledge of it.

The Hill children talked to me at one time when

they brought Nick Sorgi up from Reno. They were

in with him just shortly before he went to the

ranch. I think the purpose of that visit was to

make a loan upon the Hill ranch. I did not see Mr.

Sorgi when he returned from the ranch. Some of

the boys talked to him at other times regarding a

Federal Land Bank Loan, but I never entered into

that, because we were not an agent of the Federal

Land Bank, and I did not have anything to do with

that.

"Q. During that time, during any of those con-

versations, did they state to you upon what basis

of security they expected or wished to obtain a

loan?

"A. By a mortgage on the ranch I presume."
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I don't recall that they specified the amount that

they wanted to borrow. I had knowledge of a trust

deed with the Farmers' & Merchants' Bank of Reno

in the course of our own indebtedness, but other than

that I did not know much about it. I know that at

one time he had borrowed money from the Reno

National Bank, and also from the Scheeline Bank

& Trust Company, but I was not sure of the amount.

I do not recall the occasion just referred to by Mr.

Kearney as to a certain occasion in October, 1923,

when he says he called at the bank and had a dis-

cussion on some matters with me, but I do recall

that Mr. Kearney never took me into his confidence

at all as to what he and his associates were going

to do in regard to the Hills. The only time that

we ever had any definite instructions or definite

talk was at the time that they advanced $10,000 to

take up the Lonkey satisfaction of mortgage. I re-

member the other occasion that he was there in De-

cember, 1922. I [98] I think it was just prior

to or at the time the $10,000 was left there. He
never left any papers with me relating to the trans-

action between himself and Walsh and the Hill

heirs to handle for recordation. The only paper

that we ever handled for them was the recording

of this satisfaction of mortgage from Mrs. Lonkey

ito the Hills. I do not think he prepared that—

I

am sure he did not j)repare it because at the time

I telegraphed him I sent him a copy of that satis-

faction of mortgage, so I presmne Mrs. Lonkey 's

counsel prepared that satisfaction. After sending
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him a copy and before turning over any of the

money for the purpose for which it was to be used,

and before recording the release, I awaited the

receipt of the check. He did not leave the check

with me personally when he was in the bank. The

correspondence which you have in evidence will dis-

close that. I wrote him that if he would deposit

that amount I would record the satisfaction of

mortgage. (Recess.)

I had no knowledge of the amount of the loan that

Mr. Kearney was negotiating. I had no knowl-

edge as to the actual lenders of the same. I had no

direct knowledge as to what security the lender

was to be given for the money loaned. I presumed

though that the the equity of the heirs of Thomas

Hill was furnishing security. I mean the equity

the heirs might have in the estate, over and above

incumbrances and indebtedness. I was about as

close to Mr. Hill in a business way as a banker ordi-

narily gets with a client. The relationship becomes

close. We were quite familiar with most all of

his business dealings. The only knowledge I had

of the $8,000 advanced preliminarily was that it

was deposited in the bank ; it was just an ordinary

transaction of deposit. I was not charged with

any notice as to how it was to be distributed. It

was there subject to the order of the person that

put it in.

(Witness here identified a deposit tag, marked

Defendants' [99] Exhibit "D," showing that on

September 27th there was deposited with Mrs. Lon-
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key, or to her credit in the Bank of Lassen County

by Mary C. Hill the sum of $5,830.)

Cross-examination.

The financial statements which the bank is re-

quired to keep do not result largely in making

copies of the ones that are on file and getting the

person to sign them. We go into his financial

status each year as they are made up. About the

only things that the old statements are used for

are to copy descriptions of real estate. We usually

arrive at a new basis of valuation. Sometimes the

loans against the property change, and we make an

entirely new statement each year. My bank did

not have any mortgage whatever on the Hills at

that time. I do not recall that it ever had a mort-

gage. I knew Mrs. Hill as well as Mr. Hill, very

well. If I had ever taken a mortgage I would un-

doubtedly have followed the custom of taking the

signatures of both the husband and the wife.

"Q. These statements are headed, 'Individual

or partnership statements of Thomas Hill, Susan-

ville, California,' Do yau remember whether you

had in mind anybody that was in partnership with

him at the time of that statement '?

"A. No. That was a standard form that we

used. In those days we used that particular form.

It was imprinted that way and then filled in.

"Q. If some of the property was in his wife's

name and he was holding it in partnership with
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his wife, that in a statement that would be used,

is it notf A. Yes.

"Q. Coming to this transaction with Mr. Kear-

ney, when Mr. Walsh loaned this money to Mrs.

Hill you had learned before that from some of her

children that they were negotiating a loan from

somebody.

"A. At the time we advanced them $2000, which I

think was in July of 1922, Seymour Case told me

that he was going to Reno to see Mr. Kearney be-

cause he was a friend of his. As a matter of fact,

we were all boys together at the University of Ne-

vada. I don't know whether he told me that

through business reasons, or just in a friendly way,

but I knew he was going to Reno to see Mr. Kear-

ney. [100]

"Q. For the purpose of negotiating a loan?

"A. For the purpose of getting financial assist-

ance, yes.

"Q. You knew, of course, that there was a $30,-

000 mortgage to the Farmers & Merchants Bank*?

"A. That showed on our statement."

I knew there was a loan to Mrs. Lonkey, because

we had these papers in escrow. They did not tell

me at that time that they were going to try to

take up the Farmers & Merchants loan. I don't

know that they ever told me that they were attempt-

ing to get a loan from Mr. Kearney to take up all

those papers, because they had talked about a

Federal Land Bank loan, and the life insurance

company loan, and of many different ways. I can-
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not recall that they ever told me definitely that Mr.

Kearney was going to get them a sufficient loan to

lift the Farmers and Merchants draft. In talking

about these some source, either from Mr. Sorgi or

the Federal Land Bank, or an insurance company,

I knew they were trying to get someone who would

handle their whole finances. It was their inten-

tion, if they were able, to get a loan of sufficient

size to take care of all the creditors along with

these secured loans. When Mr. Kearney came up

there and arranged with me to get a release of the

mortgage on the Willow Creek ranch, he did not

tell me that he was trying to clear the title of that

ranch of that lien, so that he vould get a lien on it

for his loan. I knew he was trying to clear that

second mortgage. I certainly knew that. It cer-

tainly would have to be a loan if he cleared it. At

that time I did not know, so far as the records were

concerned, that loan stood in the name of Mrs. Hill.

I knew of the deed after it went of record, but were

not those negotiations before that?

"Q. * * * These negotiations that you had

with Mr. Kearney were in October and December,

were they not, 1922.

"A. December, yes. * * *

"Q. You say you learned of this deed to Mrs.

Hill right after it went of record?

"A. I said I learned of it after it went of rec-

ord, I did not say how soon. [101]

*'Q. Didn't you say soon after it went of record?

"A. Yes, soon after, I think.
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"Q. It is just a little conmmnity up there, and

you keep track of everything that goes on, don't

you?

''A. Oh, no, not necessarily. There is a town

there of four thousand people.

*'Q. When a deed is put on record your bank

gets notice of if? A. No, we don't.

"Q. How did you learn of the deed?

"A. Just through hearsay.

"Q. And it is your recollection that it was shortly

after it was put of record. That is your testimony?

"A. I cannot say just how long.

"Q. That is what you testified to this morning,

isn't it? A. I believe I did.

"Q. That was put on record in August of that

year? A. In August.

"Q. Yes, the first part of August, in fact, on the

8th day of August. * * * How long did you

keep the idea that you say you had that this prop-

erty was worth $100,000?

"A. Well, values a year or so after Mr. HilFs

death dropped considerably in farm land.

uq * * * About a year after Mr. Hill's

death there was a very sharp drop in the value of

land, is that right?

"A. Yes, I would say so."

At the time I was having these negotiations with

Mr. Kearney by which this mortgage was to be re-

leased, in order that he might loan on this prop-

erty, I not only thought this property was worth

$100,000, but I also knew that this transaction by
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which Mrs. Lonkey was to release this mortgage

would bring in to the property, more cattle, or into

the estate of Hill, or to Mrs. Hill, or somebody. It

would bring in, in roder for the deal to go through,

a couple of hundred head more of cattle. I knew
that there were about 680 head besides that already

covered by the Lonkey mortgage. I knew they

were running a butcher concern here in Susanville.

I had these statements showing that he valued the

property at $364,000. I do not remember who told

me about the deed. I think the $8,000 that came

in the check from Mr. Kearney on the first [102]

loan was deposited in our bank to the account of

Mrs. Hill. I would infer it was because she drew

on our bank for that amount to place to the credit

of Mrs. Lonkey. I am assuming that out of the

$8,000 Mrs. Hill immediately paid $5,830 to Mrs.

Lonkey. I don't know any other place where

she could get the money, and I assume it must have

come from Mr. Kearney, and, of course, that is

where it did come from. Before I had this final

talk with Mr. Kearney I did not personally talk

with Sorgi about his proposed loan. Sorgi never

talked over the matter of the loan. He told me Ee

was going out on to the Hill ranch, and I did not

inquire into his business and he did not tell me
what he was going to do. Mr. Kearney did not

talk to me when he came up there about the proposi-

tion that they were considering getting his money

through Mr. Sorgi. Mr. Kearney never called on

me very many times. Mr. Kearney paid $10,000
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to the bank in order to get this release from Mrs.

Lonkey. He had absolutely nothing further to do

with it, as to whether it bought 6,000 head of cattle,

or 4,000 head of cattle, or anything else. That is

my understanding; it was simply to get the release

of the mortgage. So far as he was concerned Mrs.

Lonkey could have taken the entire $10,000.

Redirect Examination.

The transaction or negotiation between me and

Mr. Kearney in December, 1922, was for the pur-

pose of securing from Mrs. Lonkey a release of the

second mortgage on the Willow Creek ranch. He

did not tell me what loan they proposed to make

or who the principals were, or asked my advice as

to the security, or informed me as to what security

they expected to get. [103]

TESTIMONY OF J. E. PARDEE, FOR DE-

FENDANTS.

I represented Mrs. Lonkey as her attorney in this

transaction through which she held a chattel mort-

gage on the Hill estate. I represented her prior

to the time I represented Mrs. Hill. I had knowl-

edge as such attorney of the transaction with refer-

ence to the supplemental mortgage which is intro-

duced in evidence, and with reference to the pay-

ment of the same. I know how that $27,200 mort-

gage was paid. In the first place, as the statements

were given to me by both parties, the interest on that
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$27,200 for one year was paid in September, 1922.

It amounted, at 6 per cent, to $1,632. Subsequently,

but not until 1924, was any other substantial pay-

ment made upon it. At that time, October 4, 1924,

we made a sale for the Hill estate of cattle. 285

head of cattle were sold to Frank Humphrey. They

were covered by the two chattel mortgages that Mrs.

Lonkey held. They amounted to $11,818.25. That

payment, as applied to principal and interest, was

$10,413.79 principal and $1,467.46 interest. After

that all the pajTnents that were made on that note

were made through me. The cattle were sold from

time to time to the Hills Meat Market, which was a

corporation known as the Mt. Lassen Packing Co.

During the time from the 22d of September, 1925,

until the 27th of January, 1926, money came into

my hands from the sale of these cattle, and pay-

ments were made to the credit of Mrs. Lonkey,

which amounted, together with the amount that had

been applied on principal out of the Humphrey
sale, to the $27,200. In addition to that there was

in the final settlement, as computed, $1,196.31 in-

terest that was paid, and on the strength of that

Mrs. Lonkey released all her claim to the cattle.

(Such release was thereupon offered in evidence,

marked [104] Defendants' Exliibit "E.")

AU of the $27,200 note, for the security of which

the chattel mortgage was given, was paid from the

proceeds of the cattle, except that one year's inter-

est. There was a transaction which the Hills had

with Mrs. Lonkey, either in 1921 or 1922. He took
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an option for the purchase of the Lonkey ranch,

which was quite a large ranch in the same valley as

the Hill ranch. Afterward, it ripened into an agree-

ment of sale. The deed was drawn and put in

escrow in the Bank of Lassen County. The sale

price was over $50,000. There was a provision for

payments at certain times. There was a provision

for interest. There were some payments of prin-

cipal made and some payments of interest. Event-

tually the property was surrendered because we

could not cany the transaction through and com-

plete the purchase. Money was paid to Mrs. Lonkey

other than the money on this $27,200 note. I did

not become attorney for the Hill estate or for Mrs.

Hill until after the Kearney-Walsh note was made.

(Defendants then offered in evidence the deed of

trust executed by Hill and wife to Richard Kirman

and William J. Harris as trustees for the Farmers

& Merchants Bank, marked Defendants' Exhibit

"F." The same was in all particulars in ac-

cordance with the allegations of the complaint in

case No. 198, and provided, among other things,

that upon the full payment of the indebtedness

secured thereby the property should be reconveyed

to the parties of the first part, to wit. Hill and his

wife, or their heirs or assigns.

They also offered the reconveyance made by the

trustees under the said deed of trust to Mary C. Hill,

which reconveyance recited the full payment and

discharge of the indebtedness secured thereby; that

''said Thomas Hill, husband of Mary C. Hill, did
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on [105] the 15th day of December, 1917, grant,

bargain, sell and convey said premises to Mary C.

Hill, by deed made, executed and delivered on said

date and recorded in the office of the County Re-

corder of the County of Lassen, State of California,

in Book 97 of Deeds, at page 266." The said re-

conveyance was received in evidence and marked

Defendants' Exhibit "G."

They also offered and there v^as received in evi-

dence a release of the real estate from the mortgage

held by Georgiana F. Lonkey and the same was

marked Defendants' Exhibit "H." Said release

was dated December 20, 1921, and recorded Januaiy

3, 1923, and released the Willow Creek Ranch from

the mortgage made on the 10th day of July, 1921,

by Thomas Hill and Mary C. Hill, recorded on the

23d day of August, 1921, and contained the following

provision: "This release is intended to release all

land described in, or referred to in said mortgage

from the lien thereof, but is not intended to and does

not acknowledge the payment of any part of the

principal debt secured by said mortgage; neither

does it release therefrom any personal property

mentioned or described therein.") [106]

After we commenced the probate proceedings in

the Estate of Thomas Hill there was a notice of

probate sale offering the Willow Creek ranch for

sale. That was what precipitated the first action.

That was the only attempt to make a legal sale

We made some attempt to find a purchaser through
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different agencies. The offer of sale through the

probate proceedings was dated September 10, 1925.

I recall a trustee's sale under this property. It

was held at Susanville on the platform in front of

the courthouse. I was present, and one af the trus-

tees, Thomas A. Kearney, who has since died. Mr.

William H. Kearney was there, and Mr. Patrick

Walsh, and two of the Hill boys. I do not remem-

ber that anybody else was present.

Cross-examination.

The Lonkey mortgage went back to 1921. The

$27,200 plus $1,632 payments which I have testified

to would not discharge the $27,200 with interest

from 1921 to 1926. I know that we paid that much.

I knew that at the time that Mr. Kearney advanced

the $8,000 certain portions of that went to pay

money to Mrs. Lonkey, $5,830 to pay her off for

certain amounts. That money was given to pay

Mrs. Lonkey anything that was accrued in the way

of interest and past dues, and at that time there was

only a little more than one year's interest accrued.

All I know of my own knowledge are the payments

which I have testified to and the transaction with

Humphrey. Taking all that into consideration there

might have been some, and should have been some

more paid between September, 1922, and 1924. I do

not know whether the sale to Humphrey included

the cattle bought with the $10,000 put up by Mr.

Kearney and Mr. Walsh. I know that shortly after

this litigation started a stipulation [107] was en-
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tered into between myself and Mr. Kearney that the

property could be sold at any time provided Kear-

ney and Walsh were paid the amount that was owed

them. It was made at Sacramento and approved by

Judge Kerrigan. So there was plenty of opportun-

ity to sell the property, but not a very good market.

In the account in the Estate of Thomas Hill cover-

ing the period from August 1, 1922, to December 31,

1923, there is an item "Paid on principal and in-

terest of G. F. Lonkey note and mortgage, $1,700."

Defendants then offered in evidence the affidavit

of the publisher of the notice of publication of said

sale, and the same was admitted in evidence and

marked Defendants' Exhibit "I." The said notice

was dated September 10, 1925, and, among other

things, contained the following provision: "It is

understood that parcel one (Willow Creek Ranch)

is subject to an incumbrance, but bids should be

made on the basis of a clear title, all valid indebt-

edness to be paid by the estate, or to be deducted

from the gross purchase. '

'

Defendants also offered and there was received

in evidence, and marked Defendants' Exhibit "J,"

the articles of incorporation of Patrick Walsh and

Sons, Incorporated. Said articles were dated Janu-

ar}^ 19, 1918, and provided that the capital of said

corporation should be $400,000, divided into 4,000

shares of $100 each, of which Patrick Walsh sub-

scribed six shares, William R. Walsh one share, and

John M. Walsh, one share, Patrick H. Walsh one

share and Marv Walsh one share.
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Defendants then offered in evidence the original

complaint of plaintiffs in case No. 198, and the same

was admitted in evidence, and, omitting the exhibits

attached thereto, is as follows: [108]

''In the United States District Court of the

Northern District of California, Northern

Division.

"IN EQUITY—No. 198.

JOHN M. WALSH and THOMAS A. KEARNEY,
as Trustees, and W. M. KEARNEY and

PATRICK WALSH,
Complainants,

vs.

MARY C. HILL, MRS. SADIE CASE, CLEVE
HILL, JOSEPH HILL, ROBERT EL-

MER HILL, THOMAS GAY HILL,

LAWRENCE HILL, JESSIE I. HILL,

JIMMIE O. HILL, FLORENCE HILL

DOUGLAS, HUBERT W. HILL, MIL-

DRED L. HILL, CHRISTINE V. DeFOR-

EST, MAUD B. McGREGOR, MARY C.

HILL, as Administratrix of the Estate of

THOMAS HILL, Deceased, JOHN DOE,

RICHARD ROE, SALLY MOE First and

SALLY MOE Second,

Defendants.

"COMPLAINT.

"Comes now your complainants, John M. Walsh

and Thomas A. Kearney, as Trustees, and W. M.

Kearney and Patrick Walsh and complain of de-
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fendants, Maiy C. Hill, Mrs. Sadie Case, Cleve

Hill, Joseph Hill, Robert Elmer Hill, Thomas Gay
Hill, Lawrence Hill, Jessie I. Hill, Jimmie O. Hill,

Florence Hill Douglas, Hubert W. Hill, Mildred

L. Hill, Christine V. DeForest, and Maud B. Mc-

Gregor, and Mary C. Hill, as administratrix of the

Estate of Thomas Hill, deceased, John Doe, Richard

Roe, Sally Moe First and Sally Moe Second, above

named and for cause of suit allege:

''That the complainants, John M. Walsh, Thomas

A. Kearney, W. M. Kearney and Patrick Walsh,

and each of them, are residents and inhabitants of

the state and district of Nevada. [109]

"II.

"That the said defendants, Mary C. Hill, Mrs.

Sadie Case, Cleve Hill, Joseph Hill, Robert Elmer

Hill, Thomas Gay Hill, Lawrence Hill, Jessie I.

Hill, Jimmie O. Hill, Florence Hill Douglas, Hubert

W. HiU, Mildred I. Hill, Christine V. DeForest,

Maud B. McGregor, Mary C. Hill, as Administra-

trix of the Estate of Thomas Hill, deceased, John

Doe, Richard Roe, Sally Moe First and Sally Moe

Second, now are and each of them is and was at

all the time and dates hereinafter mentioned citi-

zens, residents and inhabitants of the State of Cali-

fornia.

"in.

"That the matter in controversy in this suit, ex-

clusive of interest and costs, exceeds the sum or

value of Three Thousand Dollars ($3,000.00) as is

hereinafter more particularly alleged.
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^'That on May 25, 1923, Maiy C. Hill was ap-

pointed as administratrix of the Estate of Thomas

Hill, Deceased, and thereafter duly qualified as

such, and is now and at all times after said date last

mentioned, has been the duly qualified and acting

administratrix of the Estate of Thomas Hill, De-

ceased.

"V.

"That the defendants Mary C. Hill, Mrs. Sadie

Case, Cleve Hill, Joseph Hill, Robert Elmer Hill

Thomas Gay Hill, Lawrence Hill, Jessie I. Hill,

Jimmie O. Hill, Florence Hill Douglas, Hubert W.

Hill, Mildred L. Hill, Christine V. DeForest and

Maud B. McGregor are indebted to the complain-

ants Patrick Walsh of Austin, Nevada, and W. M.

Kearney, of Keno, Nevada, in the sum of Fifty

Thousand Dollars ($50,000.00) with interest from

the first day of February, 1924, on two promissory

notes in the words and figures following, to wit:

[110]

-$8000.00. I^eno, Nevada.

December 20th, 1922.

"McDow XXX 'One year after date, without grace,

for value received, we, or either of us, promise to

pay to M. Kearney, or order, at Reno, Nevada,

the sum of Eight Thousand Dollars in lawful money

of the United States of America, with interest

thereon in like lawful money at the rate of eight

per cent, per annum from date until paid. Interest

payable semi-annually, also after judgment.
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'* 'The endorsers, sureties, guarantors and assign-

ors, severally waive presentation for payment, pro-

test and notice of protest for non-payment of this

note, and all defenses on the ground of any exten-

sion of time of its payment that may be given by the

holder or holders, to them or either of them, or to

the maker or makers thereof, or either of them. In
the event of the non-payment of this said note at

maturity, or at its collection by suit, we, or either of

us, agree to pay all expenses that may be incun-ed

thereby, including a reasonable attorney's fee, and
to that end bind ourselves, our heirs, executors,

administrators and assigns forever. For the pur-

pose of attachment or levy of execution, this note

shall be payable wherever we, or either of us, may
be situated, at the option of the holder.

'' 'MAEY C. HILL.
'' 'MRS. SADIE CASE.
'' 'CLEVE HILL.
" 'JOSEPH HILL.
'' 'ROBERT ELMER HILL.
" 'THOMAS GAY HILL.
" 'LAWRENCE HILL.
" 'JESSIE L HILL.
" 'JIMMIE 0. HILL.
" 'FLORENCE HILL DOUGLAS.
" 'HUBERT W. HILL.
" 'MILDRED L. HILL.
" 'CHRISTINE V. DeFOREST.
" 'MAUD B. McGregor.

" 'By MARY C. HILL,
" 'Their Attorney-in-fact.
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*' '(1.60 Documentary stamps canceled)'

»' $42,000.00. Reno, Nevada,

December 20th, 1922.

''McDow XXX 'Three years after date, without

grace, for vahie received, we or either of us, promise

to pay to PATRICK WALSH, or order, at Austin,

Nevada, the sum of Forty-two Thousand Dollars in

lawful money of the United States of America, with

interest thereon in like lawful money at the rate of

eight per cent, per annum from date until paid. In-

terest payable semi-annually, also after judgment.

[Ill]

" 'The endorsers, sureties, guarantors and assign-

ors, severally waive presentation for payment, pro-

test and notice of protest for non-payment of this

note, and all defenses on the ground of any exten-

sion of time of its payment that may be given by

the holder or holders, to them or either of them,

or to the maker or makers thereof, or either of them.

In the event of the non-payment of this said note

at maturity, or its collection by suit, we, or either

of us, agree to pay all expenses that may be in-

curred thereby, including a reasonable attorney's

fee, and to that end bind ourselves, our heirs, execu-

tors, administrators, and assigns forever. For the

purpose of attachment by levy or execution, this
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note shall be payable wherever we, or either of us,

may be situated, at the option of the holder.

" 'MARY C. HILL.
'' 'MRS. SADIE CASE.
'"CLEVE HILL.
" 'JOSEPH HILL.
*' 'ROBERT ELMER HILL.
" 'THOMAS GAY HILL.
" 'LAWRENCE HILL.
" 'JESSIE I. HILL.
" 'JIMMIE O. HILL.
" 'FLORENCE HILL DOUGLAS.
" 'HUBERT W. HILL.
" 'MILDRED L. HILL.
" 'CHRISTINE V. DeFOREST.
" 'MAUD B. McGregor.

" 'By MARY C. HILL,
" 'Their Attorney-in-fact.'

"VL
"That at the time of delivering said notes and

each of them and to secure the payment of said

principal sum and the interest thereon as men-

tioned in said notes according to the tenor thereof,

the defendants duly executed and delivered to the

plaintiffs herein, John M. Walsh and Thomas A.

Kearney, as Trustees, their deed of trust bearing

date the 20th day of December, 1922, conveying the

following described premises:

The W.i/s of NW.%, SE. i/4 of NW. %
and the SW. i/4 of Section 2 ; the E. 1/2, SW. 14,

S.1/2 of NW.y4 and the NW. 14 of NW. l^
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of Section 3 ; the E. 1/2, S. 1/2 of SW.% and the

NE.iA of SW.iA of Section 4; the E. 1/2 of

NE.i/4 and the SE. % of Section 8; the ^.1/2

of N.1/2 of SE.y4 and W. 1/2 of SW.% of

Section 9; the N. 1/2 of K 1/2 and SW. 1/4 of

NW. 1/4 of Section 10 ; the W. 1/2, W. 1/2 of E. 1/2

and the E. 1/2 of SE. 1/4 of Section 11; the

NE. 1/4 of NW. 1/4 and the W. 1/2 of NE. 1/4 of

Section 14; also a piece of land bounded as fol-

lows: Beginning at a point 10 chains west of

the comer of Sections 11-12-13 and 14 and run-

ning thence South 15 chains; thence South

58° 45' West, 11.72 chains to the quarter-quar-

ter line; [112] thence north along said quar-

ter-quarter line 21.10 chains to the line between

Sections 11 and 14; thence east 10 chains to the

place of beginning, being in said Section 14, all

in township 31 North, Range 12 East, M. D. M.

Also the SE. 1/4 of SE. 1/4 of Section 34, and

the W. 1/2 of SW. 1/4 of Section 35, in Town-

ship 32 North, Range 12 East, M. D. M.

Also the N. 1/2 of SW.% of Section 2, and

the E. 1/2 of SE. 1^ of Section 3, in Township

31 North, Range 11 East, M. D. M., containing

in all 3,218.58 acres, more or less according to

Government Survey.

A copy of said trust deed is attached hereto

and marked 'Exhibit A' which the complain-

ants request be considered as though plead in

haec verba.

"VII.

''That the said trust deed was duly acknowledged
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and certified so as to entitle it to be recorded, and

on the 3d day of January, 1923, the same was duly

recorded in the office of the County Recorder of

Lassen County, California, at page 249 and follow-

ing, in Book C of Trust Deeds.

''That among other things it is provided in said

trust deed to secure the payment to the said parties

of the third part (W. M. Kearney and Patrick

Walsh) of the sum of Eight Thousand Dollars

($8,000.00) and Forty-two Thousand Dollars ($42,-

000.00), respectively, lawful money of the United

States of America, and interest thereon according

to the terms of the two promissory notes set forth

herein, made, executed and delivered by the said

parties of the first part and payable to the order

of said parties of the third part (W. M. Kearney

and Patrick Walsh) respectively; also, to secure

the payment of any and all sums of money, checks,

bills, promissory notes, bonds, liens, balances of ac-

count, overdrafts or other indebtedness, which are

[113] now, or may hereafter during the continu-

ance of this trust, be, or become, due or owing from

the parties of the first part (defendants herein),

or either of them, to the said parties of the third

part (W. M. Kearney and Patrick Walsh), or for

which said parties of the first part (defendants

herein), or either of them, may be, or shall become

in any manner liable to the said parties of the third

part (W. M. Kearney and Patrick Walsh) to-

gether with interest on all such indebtedness, from
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the date and creation of the same to the date of the

repayment to the said parties of the third part

(W. M. Kearney and Patrick Walsh), at the rate

of eight per cent per annum on all such indebted-

ness, or such other rate as may be agreed upon

where the indebtedness is evidenced by an instru-

ment in writing. Also, to secure the repayment,

on demand, of any simi, or sums, advanced at any

time during the continuance of this trust by the

party of the third part (W. M. Kearney and Pat-

rick Walsh), for the payment of any taxes, as-

sessments, liens or encumbrances now subsisting or

which may hereafter be levied or imposed upon

said premises, or any part thereof, which, may, in

the judgment of the parties of the third part (W.

M. Kearney and Patrick Walsh) affect such prem-

ises or this trust. Also, to secure the repayment,

on demand, of any and all sums paid out by the

parties of the second part (plaintiffs) John M.

Walsh and Thomas A. Kearney as Trustees herein

or third part (W. M. Kearney and Patrick Walsh)

in intervening in, prosecuting or defending any

action or proceeding, wherever, in their judgment,

it may be necessary to do so, in order to protect the

title to said property or this trust; also, to secure

the repayment by parties of the first part (defend-

ants herein), of the expenses incurred for such re-

pairs or prevention of waste upon said premises

as may have been deemed [114] necessary by par

ties of the third part (W. M. Kearney and Patrick

Walsh), or their successors or assigns. Also, to

secure the payment of interest on all of said ad-
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vances and expenses from the time they are made

or incurred to the time of repayment, at the rate

of eight per cent per annum, payable semi-annually,

after the 20th day of December, 1922, or such other

rate as may be expressly agreed upon in writing.

"Said trust deed further provides: *If default

shall be made in the payment of said note first men-

tioned, or any portion thereof, or any installment of

interest thereon when due, or any indebtedness evi-

denced by any instrument in writing, as aforesaid,

or in the re-imbursement of any moneys, as herein

provided to be paid out and expended, or any ad-

vances or taxes, liens, encumbrances, etc., or any

other sum due to parties of the third part, with the

interest thereon, on demand, as hereinabove ex-

pressed, then it shall be lawful for the parties of

the second part, or the survivor of them, their suc-

cessors or assigns, on the application of the parties

of the third part, or their successors or assigns, to

sell the above granted premises, or such part

thereof, as in their discretion, they shall find it

necessary to sell in order to accomplish the objects

of this trust.'

"Said trust deed further provides: 'The parties

of the second part, or the parties of the third part,

may commence, prosecute, intervene in, or defend

any action or proceeding in any court of competent

jurisdiction, whenever, in their judgment it may be

necessary to do so, in order to protect the title to

said property, and may at any time, at their option,

commence and maintain suit in any court of compe-

tent jurisdiction to obtain the aid and direction
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of said court in the execution by them of the trusts,

or any of them herein expressed or contained, and

may [115] in such suit obtain orders or decrees,

interlocutory or final, of said court, directing the

execution of said trust, and confirming and ap-

proving their acts, or any of them, or any sales or

conveyances made by them, and adjudging the

validity thereof, and directing that the purchasers

of the lands and premises sold and conveyed be let

into immediate possession thereof, and providing

for orders of court or other process, requiring the

sheriff of the county in which said lands and prem-

ises are situated to place and maintain the said

purchasers to quiet and peaceable possession of the

lands and premises so purchased by them, and the

whole thereof.

"In case default be made in the payment of any

sum or sums hereinabove mentioned, the Trustees,

their successors or assigns, shall be entitled at any

time, at their option, and either by themselves, or

by their duly authorized agent, to enter upon and

take possession of the above gTanted premises, or

any part thereof, and remove all persons therefrom,

and do and perform such acts of repair or cultiva-

tion, as may be necessary or proper to conserve the

value thereof, and to collect and receive the rents,

issues and profits thereof, and apply the same in

the manner hereinbefore specified in respect of pro-

ceeds of sale of said premises, and to do such other

acts and to exercise such other power in respect to

said premises as said trustees may deem necessary

or proper to conserve the value thereof, and the



150 Patrick Walsh <f Sons, Inc., et at.

expenses therein incurred shall be deemed to be a

portion of the expense of this trust, and secured

thereby as hereinbefore provided.

**That the defendants, first parties named in said

trust deed have failed, neglected and refused to pay

the interest on [116] said notes since the first

day of February, 1924, and are in default thereof

for a period of more than one year; that the de-

fendants have failed, neglected and refused to pay

the note of Eight Thousand Dollars ($8000.00)

hereinabove mentioned dated December 20, 1922,

due and payable one year after date, and are in

default in the payment of said note.

''That demand has been made upon defendants

for the payment of said note and principal sum and

sums above stated but that notwithstanding said

demand the defendants still and now continue to

refuse to pay the said interest or principal or any

part thereof.

"That according to the terms of said trust deed

the entire principal sum represented by the two

promissory notes, to wit: Eight Thousand Dollars

($8000.00) and Forty-two Thousand Dollars ($42,-

000.00) respectively, together with the interest

thereon from the first day of February, 1924, is now

due, owing and unpaid from the defendants to the

complainants W. M. Kearney and Patrick Walsh,

parties of the third part mentioned in said trust

deed.
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**That the parties of the third part in said trust

deed, namely, W. M. Kearney and Patrick Walsh,

have applied for and requested the said trustees to

bring this action and also to sell the said premises in

accordance with the terms of said trust deed.

"XL
"That at the time of the delivery of said notes

aforesaid and to further secure the payments of

said principal sum and interest, costs, advances,

and attorney fees as mentioned in said notes accord-

ing to the tenor thereof defendants, Mary C. Hill,

Mrs. Sadie Case, Cleve Hill, Joseph Hill, Robert

Elmer Hill, [117] Thomas Gay Hill, Lawrence

Hill, Jessie I. Hill, Jimmie O. Hill, Florence Hill

Douglas, Hubert W. Hill, Mildred L. HHl, Chris-

tine V. DeForest and Maud B. McGregor, duly

made, executed, and delivered to complainants, W.
M. Kearney and Patrick Walsh, their chattel mort-

gage bearing date the 20th day of December, 1922,

conveying the following personal property:

1 mare branded 'E H' on left stifle; 2 mares

branded 'F D' on left shoulder; 11 horses

branded 'A J' on right shoulder; 4 horses

branded ' C L ' on left shoulder ; 4 work horses, 2

work mares and 2 saddle horses (brands not dis-

tinguishable) ; 1 grey percheron stallion, weight

about 1800 lbs. (no brand) ; 2 sets driving har-

ness; 10 sets leather work harness; 2 spring

wagons; 4 farm wagons with hay racks; 2

wagons with farm beds; 2 Deering mowers; 2
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John Deere mowers; 1 International side de-

livery rake; 1 Moline; 1 Deering sulkey rake;

5 Dane buckrakes ; 2 P. and O. fine bottom trac-

tor plows; 1 Holt 6 disk tractor plow; 1 45

H. P. Holt tractor #20,577; 1 J. I. C. 32-54

separator, No. 22,879;

Also all other implements on the ranch not

enumerated and tools and equipment of the

blacksmith and harness shops and other build-

ings, all of said property being situated on the

Hill Willow Creek Ranch, Lassen County, Cali-

fornia; also the crops on said ranch and to be

grown thereon subject to the condition that

said crops may be used while the conditions of

this mortgage and a certain trust deed of even

date by Mary C. Hill, et al., to Patrick Walsh

and W. M. Kearney are fulfilled and in good

standing but this right of use ceases immedi-

ately upon there being a default in any of the

conditions of either of said aforesaid instru-

ments.

"Said mortgage was conditioned as set forth in

the said chattel mortgage which is attached hereto

and marked 'Exhibit B, which complainants re-

quest the Court to consider as having been plead

in haec verba.

"XII.

"That said mortgage was duly acknowledged and

certified so as to entitle it to be recorded, and on

the 3d day of January, 1923, the same was duly

recorded in the ofiice of the Countv Recorder of
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Lassen County, California, in Book I of Chattel

Mortgagefl, at page 410 and following. [118]

''XIII.

''That complainants, W. M. Kearney and Patrick

Walsh, are the owners and holders of said promis-

sory notes and chattel mortgage; that the defend-

ants claim to have some interest in or lien on

said mortgaged premises, but all of said claims, if

any, are junior and subordinate to the lien of plain-

tiffs' created by virtue of said chattel mortgage.

"XIV.

"That Mary C. Hill, as administratrix of the

Estate of Thomas Hill, deceased, claims some right,

title or interest in or lien on the said described

Dremises, but that all of said claims, if any, are

junior and subordinate to the title evidenced by said

trust deed.

"XV.

"That defendants John Doe, Richard Roe, Sally

Moe First and Sally Moe Second claim some right,

title or interest in or to the premises hereinabove

described in said trust deed, their true names being

unknown to the complainants but whose claims are

wholly fictitious, junior and subordinate to the

rights and claims of complainants herein; that

their true names will be substituted when and if

ascertained.

"XVI.

"That according to information and belief de-

fendant Mary C. Hill, as Administratrix of the

Estate of Thomas Hill, deceased, threatens to sell
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the said premises in disregard of said trust deed

and to create a cloud upon the title of said prop-

erty described in the trust deed aforesad and is

about to perform acts offering the said property

for sale in such manner, as complainants are in-

formed and believe, as will create a cloud upon the

right and title of the complainants herein, John M.

[119] Walsh and Thomas A. Kearney, and in and

to the said premises as well as the title to the prem-

ises, and to that end as complainants are informed

and believe the said defendant Mary C. Hill, as

administratrix of the Estate of Thomas Hill, De-

ceased, is advertising the said property for sale in

disregard of the legal title expressed in said deed,

well knowing that the legal title thereto stands

in the complainants, John M. Walsh and Thomas

A. Kearney, as Trustees.

*'That the complainants have no plain, speedy, or

adequate remedy at law in that the defendants and

each of them is, according to information and belief,

insolvent and unable to respond in damages; that

the acts complained of which are about to be per-

formed as herein alleged in placing a cloud upon

the right and title of complainants, will cause a

multiplicity of suits; that the damages resulting

therefrom to the complainants mentioned in said

trust deed will be irreparable and of such a char-

acter that they cannot be readily measured in terms

of dollars and cents, and that complainants only

redress is in a court of equity.
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''WHEREFORE complainants pray the aid of

the Honorable Court that the defendants and each

and every one of them, their attorneys, agents, ser-

vants, and all persons acting by or through or for

them be restrained and enjoined from doing any act

or thing which would in any way impair the right or

title of complainants in and to the premises de-

scribed in the said trust deed referred to in the

complaint and from selling or making a purported

sale of said premises described in the complaint,

except in full recognition of the rights and title of

the complainants as expressed in the said trust deed

herein, and from doing any [120] act or thmg

which would defeat the title, purpose or intent ex-

pressed in said deed of trust, and from in any way or

m.anner interferring with the rights of complam-

ants in carrying out the tmst or the sale of said

premises according to the true intent and meanmg

expressed in said trust deed upon the default as

pleaded herein.

"Complainants further pray for an order and de-

cree authorizing the sale of said property mentioned

in the chattel mortgage pleaded herein according to

law and the practice of this court and the proceeds

applied in payment of the amount due to the com-

plainants W. M. Kearney and Patrick Walsh.

"That the defendants, Mary C. Hill, Mrs. Sadie

Case, Cleve Hill, Joseph Hill, Robert Elmer Hill,

Thomas Gay HiU, Lawrence Hill, Jessie I. Hill,

Jimmie O. HiU, Florence Hill Douglas, Hubert W.

Hill, Mildred L. Hill, Christine V. DeForest, Maud

B McGregor, and Mary C. Hill, as administratrix
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of the Estate of Thomas Hill, Deceased, and each

of them, and all persons claiming under them, either

as purchasers, encumbrancers or otherwise, may be

barred and foreclosed of all rights, claim or equity

of redemption in the said personal property covered

by said chattel mortgage and every part thereof

and that defendants may be adjudged to pay any

deficiency which may remain after applying all the

proceeds of the sale of said personal property prop-

erly applicable to the satisfaction of said judgment.
'

' That the complainants, W. M. Kearney and Pat-

rick Walsh, have judgment against the defendants,

Mary C. Hill, Mrs. Sadie Case, Cleve Hill, Joseph

Hill, Robert Elmer Hill, Thomas Gay Hill, Law-

rence Hill, Jessie I. Hill, Jimmie O. Hill, Florence

Hill Douglas, Hubert W. Hill, Mildred L. Hill,

Christine V. DeForest and Maud B. McGregor, for

the sum of Fifty Thousand [121] Dollars ($50,-

000.00) together with interest thereon at the rate of

eight per cent per annum from December 20, 1922,

calculated semi-annually on the 20th day of June

and the 20th day of December of each year with

interest upon said interest from the said interest

due dates as specified herein, crediting the follow-

ing interest payments on account:

June 23, 1923—$2000 . 00

Feb. 7, 1924—$1000.00

Oct. 29, 1924—$ 750.00

Nov. 15, 1924—$ 750.00

"That the complainants may be a purchaser or

purchasers at said sale.



vs. Mary C. Hill et al. l^"^

"For costs of suit and for attorneys fees in the

sum of ten per cent of the amount of said judg-

"'^That the complainants, John M. Walsh and

Thomas A. Kearney, as Trustees, be authorized to

take immediate possession of the real premises de-

scribed in the complaint pursuant to the terms of

said trust deed.

"That the Court confirm the execution by tne

Trustees of the trust specified in said trust deed au-

thorizing and confirming the sale which Trustees

are now about to make, and adjudging the vahdity

thereof and all the details according to the powers

expressed in said trust deed.

"That the complainants may have such other and

further relief in the premises as to this court may

seem just and equitable, including the relief that

the pleadings and proof may ^^rrant^

"W. M. KEARNEY,
"W. K. S. BROWN,

"Solicitors for Plaintiffs. [122]

"State of Nevada,

County of Washoe,—ss.

"Thomas A. Kearney, being first duly sworn, de-

'°"T:a:VeTone of the plaintiffs in the above-en-

titled action; that he has read the foregoing com-

plaint and knows the contents thereof; that the same

I true of his own knowledge except as to those mat-

ters which are therein stated on information and be-

lief, and as to those matters he believes it to be true

;
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that he makes this verification for and on behalf of

the plaintiffs.

''THOMAS A KEAItNEY.

"Subscribed and sworn to before me this 24th day

of September, 1925.

" [Seal] GEORGIA NEWMAN,
''Notary Public in and for Washoe County, Ne-

vada." [123]

The foregoing is submitted by the plaintiffs as a

condensed statement of the testimony and evidence

in the above-entitled action.

W. M. KEARNEY,
N. J. BARRY,
EDWARD F. TREADWELL,

Solicitors for Plaintiffs.

The foregoing condensed statement of the testi-

mony and evidence in the above-entitled suit being

correct, the same is hereby approved.

Dated Feb. 10, 1930.

FRANK H. KERRIGAN,
District Judge.

Due service and receipt of copy of within acknowl-

edged this 24th day of January, 1930.

J. E. PARDEE and

R. M. RANKIN.
[Endorsed] : Lodged Jan. 29, 1930.

[Endorsed] : Filed Feb. 10, 1930. [124]
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[Title of Court and Cause—Nos. 198-Eq.—208-Eq.]

Before KERRIGAN, District Judge.

November 22, 1929.

MEMORANDUM OPINION.

On examination of the records in these two cases,

I reach the following conclusions

:

1. There was no delivery of the deed to the prop-

erty involved herein from Thomas Hill to his wife,

Mary C. Hill, during the lifetime of the grantor.

2. Patrick Walsh & Sons, Incorporated, W. M.

Kearney and Patrick Walsh failed to obtain a valid

first lien on the fee-simple title to the property in-

volved herein.

3. There is no estoppel against the estate of

Thomas Hill which will preclude Mary C. Hill, as

administratrix, from denying the delivery of the

above-mentioned deed, either by way of defense m

No. 198, or as plaintiff in No. 208. [125]

4. There is no estoppel against the Bank of Las-

sen County which will preclude it from denying the

delivery of the same deed.

5. Mary C. Hill, individuaUy, and the other

heirs of Thomas Hill joining in the trust deed are

estopped to deny the validity of the lien thus cre-

ated, and any right or title in or to the property, or

moneys acquired from a probate sale thereof, to

which they may be entitled as heirs at law of

Thomas Hill, is subject to said deed of trust.
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6. Patrick Walsh & Sons, Incorporated, W. M.

Kearney and Patrick Walsh are not entitled to be

subrogated to the prior liens upon the property dis-

charged with funds loaned on security of the invalid

trust deed. The right to subrogate involves the ap-

plication of a rule of property, as to which this

court will conform to the decisions of the courts of

the State of California where the land is situated.

Under the rule of Brown vs. Rouse, 125 Cal. 645,

and Guy vs. Du Prey, 16 Cal. 196, there is no right

of subrogation here. See, also, note, 43 A. L. R.

1393, 1400.

Let decrees be prepared in the respective cases in

accordance with these conclusions. The several

parties to bear their o\sTa costs.

FRANK H. KERRIGAN,
U. S. District Judge.

[Endorsed] : Filed Nov. 22, 1929. [126]

In the Northern Division of the United States Dis-

trict Court, for the Northern District of Cali-

fornia.

IN EQUITY—No. 198.

PATRICK WALSH & SONS INCORPORATED,
a Corporation, W. M. KEARNEY and PAT-
RICK WALSH,

Complainants,

vs.

MARY C. HILL, MRS. SADIE CASE, CLEVE
HILL, JOSEPH HILL, ROBERT ELMER
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HILL, THOMAS GAY HILL, LAWRENCE
HILL, JESSIE I. HILL, JIMMIE O.

HILL, FLORENCE HILL DOUGLAS,
HUBERT W. HILL, MILDRED L. HILL,
CHRISTINE V. DeFOREST, MAUDE B.

McGregor, MARY C. hill, as Adminis-

tratrix of the Estate of THOMAS HILL,
Deceased, JOHN DOE, RICHARD ROE,
SALLY MOE FIRST and SALLY MOE
SECOND, and MARY C. HILL, as Substi-

tuted Defendant for CLEVE HILL, De-

ceased,

Defendants.

DECREE.

This cause came on to be heard on the 6th day of

July, 1928, and evidence being offered the cause was

thereafter argued by counsel, and the Court having

made and filed its Memorandum Opinion herein on

the 19th day of October, 1928; and the plaintiffs

having thereafter, and before the entry of decree

herein, been granted permission by the Court to

amend their complaint, and an answer to said

amended complaint having been filed, and further

evidence having been taken and heard by the Court

on the 6th day of May, 1929, and the cause again

argued by counsel; the Court, on November 22,

1929, ordered that a decree be signed, filed and en-

tered herein in accordance with the memorandum
opinion of the Court on file,

—
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IT IS HEREBY ORDERED, ADJUDGED and

DECREED, in accordance with said Memorandum
Opinion, as follows, to wit:

(1) That the certain deed set forth in the plead-

ings, executed by Thomas Hill as grantor, to Mary
C. Hill, his wife, as grantee, [127] and dated De-

cember 15, 1917, was not delivered to the grantee

during the lifetime of the grantor and did not op-

erate to convey to said grantee any title to the land

therein described.

(2) That thereafter the said Thomas Hill died

intestate and the title to said lands vested in his

heirs at law, subject, however, to administration,

and to the power of the Court in probate to subject

the said property to the payment of the decedent's

debts, the family allowance, and expenses of admin-

istration; and that, therefore, the plaintiffs herein

are not entitled to quiet their title as against the de-

fendant Mary C. Hill, as administratrix of the es-

tate of Thomas Hill, deceased.

(3) That Patrick Walsh and Sons, Incorpo-

rated, W. M. Kearney, and Patrick Walsh failed to

obtain a valid first lien on the property involved

herein, by, through, or under the deed of trust set

out in plaintiffs' bill of complaint herein.

(4) That there is no estoppel against the estate

of Thomas Hill, deceased, which precludes Mary C.

Hill, as administratrix of said estate, from denying

the delivery of the deed above mentioned from

Thomas Hill to his wife, Mary C. Hill.

(5) That Mary C. Hill, individually, and the

other heirs at law of Thomas Hill, deceased, who
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joined in the execution of said deed of trust, are

estopped to deny the lien created by said deed of

trust ; and that any right or title in or to the prop-

erty or moneys acquired, or to be acquired, from a

probate sale of said property, to which they may be

entitled as heirs at law of said Thomas Hill, de-

ceased, or otherwise, is subject to said deed of trust,

and must be paid (or distributed) to the plaintiffs

in this action.

(6) That Patrick Walsh & Sons, Incorporated,

W. M. Kearney and Patrick Walsh are not entitled

to be subrogated to the prior liens upon the prop-

erty involved herein, which prior liens were dis-

charged with the funds loaned on the security of the

aforesaid [128] deed of trust.

(7) That the several parties hereto shall each

bear their own costs.

(8) The lands hereinbefore referred to and af-

fected by this decree are situate in the County of

Lassen, State, of California, and are described as

follows, to wit

:

The W. 1/2 of NW. 14, SE. l^ of NW.% and the

SW.i/4 of Section 2; the E. 1/2, SW. i^, S. 1/2 of

NW.y^ and the NW. % of NW. % of Section

3; the E. 1/2, S. 1/2 of SW. 1/4 and the NE.% of

SW.14 of Section 4; the E. 1/2 of NE. % and

the SE.14 of Section 8; the N. 1/2, N. 1/2 of

SE.i/4 and the W. 1/2 of SW. 1/4 of Section 9;

the N.1/2 of N.y2 and the SW.14 of NW. 1/4

of Section 10; the W. 1/2, W. 1/2 of E. 1/2, and the

E.y2 of SE.14 of Section 11; the NE. 14 of

NW.iA and the W.1/2 of NE.14 of Section 14;
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also a piece of land bounded as follows: Beginning

at a point 10 chains west of the corner of Sections

11-12-13 and 14, and running thence South 15

chains; thence South 58° 45' West, 11.72 chains

to the quarter-quarter line ; thence north along said

quarter-quarter line 21.10 chains to the line between

Sections 11 and 14; thence east 10 chains to the

place of beginning, being in said Section 14, all in

Township 31 North, Range 12 East, M. D. M.

Also the SE. 1/4 of SE. 14 of Section 34, and the

W. 1/2 of SW.14 of Section 35, in Township 32

North, Range 12 East, M. D. M.

Also the N. 1/2 of SW. ^A of Section 2, and the

E. 1/2 of SE. 1/4 of Section 3, in Township 31 North,

Range 11 East, M. D. M., containing in all 3,218.58

acres, more or less, according to Government Sur-

vey.

Given this 13th day of December, 1929.

FRANK H. KERRIGAN,
District Judge.

[Endorsed] : Filed and entered Dec. 14, 1929.

[129]
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[Title of Court and Cause.]

PETITION FOR ORDER ALLOWING AP-
PEAL.

To the Honorable the Judges of the United States

District Court for the Northern District of

California

;

The complainants above named, feeling them-

selves aggrieved by the judgment of this Honorable

Court made and entered in this cause on the 12th

day of December, 1929, do, through their under-

signed attorneys, respectfully petition and pray for

the allowance of an appeal from said judgment to

the United States Circuit Court of Appeals of the

Ninth Circuit under and according to the laws of

the United States in such cases made and provided,

and that an order be made fixing the amount of se-

curity to be given by the complainants and appel-

lants, conditioned as the law directs ; and that upon

the giving of such bond as may be required, all fur-

ther proceedings be suspended and stayed until the

determination of said appeal by the United States

Circuit Court of Appeals, and [130] that this

court further make an order herein continuing in

force pending said appeal the temporary injunction

heretofore granted by said court.

W. M. KEARNEY.
N. J. BARRY,
EDWARD E. TREADWELL,

Solicitors for Complainants and Appellants.

[Endorsed] : Filed Jan. 20, 1930. [131]
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[Title of Court and Cause.]

ASSIGNMENT OF ERRORS.

Now come the complainants above named and in

connection with their petition for an order allowing

an appeal in said cause, assign the following errors

which they aver occurred on the trial thereof, and

upon which they rely to reverse the judgment en~

tered herein as appears of record

:

1. The Court erred in holding that there was no

delivery of the deed to the property involved herein

from Thomas Hill to his wife, Mary C. Hill, during

the lifetime of the grantor.

2. The Court erred in holding that Patrick

Walsh & Sons, Inc., W. M. Kearney and Patrick

Walsh failed to obtain a valid first lien on the fee-

simple title to the property involved herein.

3. The Court erred in holding that there is no

estoppel against the estate of Thomas Hill which

will preclude Mary C. Hill, as administratrix, from

denying the delivery of the above-mentioned deed.

[132]

4. The Court erred in holding that there is no

estoppel against the Bank of Lassen County which

will preclude it from denying the delivery of the

said deed.

5. The Court erred in holding that Patrick

Walsh & Sons, Inc., W. M. Kearney and Patrick

Walsh are not entitled to be subrogated to the prior

liens upon the property discharged with funds
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loaned on security of the deed of trust made by said

Mary C. Hill to complainants.

WHEKEFORE, said complainants and appel-

lants pray that the said decree be reversed.

W. M. KEARNEY,
N. J. BARRY,
EDWARD E. TREADWELL,

Solicitors for Complainants and Appellants.

[Endorsed] : Filed Jan. 20, 1930. [133]

[Title of Court and Cause.]

ORDER ALLOWING APPEAL.

The complainants above named having heretofore

filed their petition for an order allowing an appeal

from the judgment of this Court heretofore entered

herein to the United States Circuit Court of Ap-

peals for the Ninth Circuit, and also praying that

an order be made fixing the amount of security

which complainants and appellants should give and

furnish upon said appeal, and that upon the giving

of said security all further proceedings be sus-

pended and stayed until the determination of said

appeal by said United States Circuit Court of Ap-

peals, and that said Court further make an order

continuing in force the temporary injunction here-

tofore granted by said court.

NOW, THEREFORE, IT IS ORDERED that

the prayer of said petition be allowed, and that an

appeal be and the same is hereby allowed. [134]



168 Patrick Walsh d Sons, Inc., et al.

IT IS FURTHER ORDERED that, upon the

filing with the Clerk of this court by complainants

and appellants of a good and sufficient bond in the

sum of $1,000, said bond to be approved by the

Court, all further proceedings be and they are

hereby suspended and stayed until the determina-

tion of said appeal by the United States Circuit

Court of Appeals.

AND IT IS FURTHER ORDERED that the

temporary injunction heretofore granted in said

cause be and the same hereby is continued in force

pending the said appeal and until the final determi-

nation thereof.

Dated this 20th day of January, 1930.

FRANK H. KERRIGAN,
District Judge.

[Endorsed] : Filed Jan. 20, 1930. [135]

[Title of Court and Cause.]

BOND ON APPEAL.

KNOW ALL MEN BY THESE PRESENTS,
that Patrick Walsh & Sons, Inc., a corporation

(substituted as complainants in the place and stead

of John M. Walsh and Thomas A. Kearney, as trus-

tees), W. M. Kearney, and W. S. Brown, as execu-

tor of the last will and testament of Patrick Walsh,

deceased (substituted as complainant in the place

and stead of Patrick Walsh), as principals, and

American Surety Company of New York, a coi'po-
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ration organized and existing under the laws of the

State of New York, and duly authorized to trans-

act business in the State of California, as surety,

are held and firmly bound unto Mary C. Hill, Mrs.

Sadie Case, Cleve Hill, Joseph Hill, Eobert Elmer

Hill, Thomas Gay Hill, Lawrence Hill, Jessie I.

Hill, Jimmie O. Hill, Florence Hill Douglas, Hu-
bert W. Hill, Mildred L. Hill, Christine V. DeFor-

est, Maude B. McGregor, Mary C. Hill as Admin-

istratrix of the Estate of Thomas Hill, deceased,

John Doe, Richard Roe, Sally Moe, First and Sally

Moe Second, in the full and just sum of $1,000, to be

paid to said defendants, [136] their certain attor-

neys, executors, administrators, administrators or

assigns, for which payment well and truly to be

made we bind ourselves, our heirs, executors, and

administrators, jointly and severally, by these pres-

ents.

WHEREAS, lately in the Northern Division of

the District Court of the United States for the

Northern District of California, in a suit depend-

ing in said court between the above-named com-

plainants and defendants a judgment was rendered

in favor of said defendants and against said com-

plainants, and

WHEREAS, said complainants having obtained

from the above-entitled court an order allowing* an

appeal to reverse the judgment in said cause and a

citation directed to said defendants citing and ad-

monishing them to be and appear at a session of the

United States Circuit Court of Appeals for the
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Ninth Circuit to be holden in the City and County

of San Francisco, State of California,

—

NOW, THEREFORE, the condition of the above

obligation is such, that if the complainants and ap-

pellants shall prosecute their appeal to effect and

answer all damages and costs, if they fail to make
their plea good, then the above obligation to be void

;

otherwise to remain in full force and effect.

IT IS FURTHER STIPULATED as a part of

the foregoing bond, that in case of the breach of

any condition thereof, the above-named District

Court may, upon notice to the surety above named,

proceed summarily in said action or suit to ascer-

tain the amount which said surety is bound to pay

on account of such breach, and render judgment

therefor against said surety and award execution

therefor.

IN WITNESS WHEREOF, we have hereunto

set our hands and seals [137] and caused these

presents to be executed this 27th day of December,

1929.

W. M. KEARNEY.
AMERICAN SURETY COMPANY OF

NEW YORK.
By K. F. WARRACK,
Resident Vice-President.

Attest: E. C. MILLER,
Resident Assistant Secretary.

The foregoing bond is hereby approved this 20th

day of Jan., 1930.

FRANK H. KERRIGAN,
District Judge.
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State of California,

City and County of San Francisco.

On this 27th day of December, in the year one

thousand nine hundred and twenty-nine, before me,

John McCallan, a notary public in and for the City

and County, State aforesaid, residing therein, duly

commissioned and sworn, personally appeared K. F.

Warrack and E. C. Miller, known to me to be the

Resident Vice-president and Resident Assistant Sec-

retary respectively of the American Surety Com-

pany of New York, the corporation described in

and that executed the within and foregoing instru-

ment, and known to me to be the persons who exe-

cuted the said instmment on behalf of the said cor-

poration, and they both duly acknowledged to me

that such corporation executed the same.

IN WITNESS WHEREOF, I have hereunto set

my hand and afdxed my ofdcial seal, at my office, in

the said City and County of San Francisco, the day

and year in this certificate first above written.

rgg^l] JOHN McCALLAN,

Notary Public in and for the City and County of

San Francisco, State of California.

My commission expires 4/12/33.

[Endorsed] : Filed Jan. 20, 1930. [138]
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[Title of Court and Cause.]

PRAECIPE FOR TRANSCRIPT OF RECORD.

To the Clerk of the Above-entitled Court

:

You will please prepare a transcript of the record

in the above-entitled cause to be filed in the United

States Circuit Court of Appeals for the Ninth Cir-

cuit, incorporating therein the followmg portions

of the record, to wit

:

1. Amended complaint.

2. Answer to plaintiff's amended complaint.

3. Memorandum opinion.

4. Order to set aside submission.

5. Order of consolidation.

6. Condensed statement of testimony and evi-

dence.

7. Second memorandum opinion.

8. Decree.

9. Petition for order allowing appeal. [139]

11. Assignment of errors.

12. Order allowing appeal.

13. Bond on appeal with order approving same.

14. Citation on appeal with proof of service.

15. Praecipe for transcript of record.

W. M. KEARNEY,
N. J. BARRY,
EDWARD F. TREADWELL,

Solicitors for Complainants and Appellants.
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Due service and receipt of copy of within acknowl-

edged this 24th day of January, 1930.

J. E. PARDEE and

R. M. RANKIN.

[Endorsed] : Filed Jan. 29, 1930. [140]

CERTIFICATE OF CLERK U. S. DISTRICT

COURT TO TRANSCRIPT ON APPEAL.

I, Walter B. Maling, Clerk of the United States

District Court for the Northern District of Califor-

nia, do hereby certify that the foregoing 140 pages,

numbered from 1 to 140, inclusive, contain a full,

true and correct transcript of certain records and

proceedings in the case of Patrick Walsh & Sons,

Incorporated, etc., et al., vs. Mary C. Hill et al.,

Equity No. 198, as the same now remain on file and

of record in this office; said transcript having been

prepared pursuant to and in accordance with the

praecipe for transcript on appeal, copy of which

is embodied herein.

I further certify that the cost for preparing and

certifying the foregoing transcript on appeal is the

sum of Sixty-three and 50/100 ($63.50) Dollars,

and that the same has been paid to me by the attor-

neys for appellants herein.

Annexed hereto is the original citation on appeal.
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IN WITNESS WHEREOF I have hereunto set

my hand and affixed the seal of said District Court,

this 15th day of February, A. D. 1930.

[Seal] WALTER B. MALING,
Clerk.

By F. M. Lampert,

Deputy Clerk. [141]

[Title of Court and Cause.]

CITATION.

The President of the United States to Mary C. Hill,

Mrs. Sadie Case, Cleve Hill, Joseph Hill, Rob-

ert Elmer Hill, Thomas Gay Hill, Lawrence

Hill, Jessie I. Hill, Jimmie O. Hill, Florence

Hill Douglas, Hubert W. Hill, Mildred L. Hill,

Christine V. DeForest, Maude B. McGregor,

Msiry C. Hill, as Administratrix of the

Estate of Thomas Hill, Deceased, John Doe,

Richard Roe, Sally Moe First and Sally Moe

Second, GREETING:
You are hereby cited and admonished to be and ap-

pear at a session of the United States Circuit Court

of Appeals for the Ninth Circuit to be holden at the

City and County of San Francisco, State of Cali-

fornia, within thirty da^^s from the date hereof,

pursuant to an order allowing an appeal duly made

and now on file in the office of the Clerk of the above-

entitled court, wherein complainants above named

are appellants and you are appellees, to show cause,

if any there be, why the judgment rendered against
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said appellants, as in the said order allowing the

appeal mentioned, should not be corrected and why
speedy justice should not [142] be done to the

parties in that behalf.

WITNESS the Honorable FKANK H. KERRI-
GAN, Judge of the United States District Court

for the Northern District of California, this 20th

day of January, 1930.

FRANK H. KERRIGAN,
District Judge.

Receipt of a copy of the foregoing citation, to-

gether with a copy of order allowing appeal and a

copy of assignment of errors, is acknowledged this

day of , 1930.

Solicitors for Defendants and Respondents. [143]

[Endorsed] : Citation. Filed Jan. 20, 1930.

[Title of Court and Cause.]

ADMISSION OF SERVICE OF CITATION.

Due service of citation on appeal in the above-

entitled suit is hereby admitted this 24th day of

January, 1930.

J. E. PARDEE,
R. M. RANKIN,

Solicitors for Defendants.

[Endorsed] : Filed Jan. 29, 1930. [144]
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[Endorsed] : No. 6075. United States Circuit

Court of Appeals for the Ninth Circuit. Patrick

Walsh & Sons, Inc., a Corporation (Substituted as

Complainant in the Place and Stead of John M.

Walsh and Thomas A. Kearney, as Trustees), W. M.

Kearney and W. S. Brown, as Executor of the Last

Will and Testament of Patrick Walsh, Deceased

(Substituted as Complainant in the Place and Stead

of Patrick Walsh), Appellants, vs. Mary C. Hill

et al.. Appellees. Transcript of Record. Upon

Appeal from the United States District Court for

the Northern District of California, Northern Divi-

sion.

Filed February 17, 1930.

PAUL P. O'BRIEN,

Clerk of the United States Circuit Court of Appeals

for the Ninth Circuit.
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CITATION ON APPEAL.

United States of America,—ss.

The President of the United States of America, to

Lorraine Corporation, a Corporation, GREET-

ING:

You are hereby cited and admonished to be and

appear in the United States Circuit Court of Ap-

peals for the Ninth Circuit at the city of San Fran-

cisco, California, thirty (30) days from and after

the date this citation bears date, pursuant to order

allowing appeal filed in the Clerk's office of the

District Court of the United States for the Southern

District of California, Central Division, wherein

Francis M. Townsend, Milon J. Trumble and Alfred

J. Gutzler, doing business under the firm name of

Trumble Gas Trap Co., are plaintiffs and you are

defendant, to show cause, if any there be, why the

order rendered against the said appellants, as in
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said order allowing appeal mentioned, should not be

corrected, and why speedy justice should not be done

the parties in that behalf.

WITNESS the Honorable WM. P. JAMES,
Judge of the District Court of the United States

for the Southern District of California, this 17

day of January, A. D. 1930.

WM. P. JAMES,
Judge of the District Court of the United States

for the Southern District of California.

Service of the foregoing citation by copy acknowl-

edged this 18th day of January, 1930.

LORRAINE CORPORATION.
By WESTALL and WALLACE,
By JOSEPH P. WESTALL,

Its Attorneys. [1*]

Filed Jan. 20, 1930. [2]

In the District Court of the United States, for the

Southern District of California, Central Divi-

sion.

IN EQUITY—No. Q.-38-M.

FRANCIS M. TOWNSEND, MILON J. TRUM-
BLE and ALFRED J. GUTZLER, Doing
Business Under the Firm Name of TRUM-
BLE GAS TRAP CO.,

Plaintiffs,

vs.

LORRAINE CORPORATION, a Corporation,

Defendant.

*Page-number appearing at the foot of page of original certifi.-.i
Transcript of Record



vs. Lorraine Corporation. 3

BILL OF COMPLAINT FOR INFRINGEMENT
OF LETTERS PATENT No. 1,269,134.

Now come the plaintiffs in the above-entitled suit

and, complaining of the defendant above named,

allege

:

I.

That plaintiffs, Francis M. Townsend, Milon J.

Trumble and Alfred J. Gutzler, are residents of the

county of Los Angeles, State of California, and

citizens of said state.

II.

That defendant, Lorraine Corporation, is a cor-

poration organized and existing under the laws of

the State of Nevada, and having a regular and es-

tablished place of business in the county of Los

Angeles, within the Southern District of California,

Central Division.

III.

That the ground upon which the Court's jurisdic-

tion depends is that this is a suit in equity arising

under the patent laws of the United States.

IV.

That heretofore, to wit, on and prior to Novem-

ber 14, 1914, said Milon J. Trumble was the original

and first inventor of a certain new and useful inven-

tion, to wit, a crude [3] petroleum and gas sepa-

rator which had not been known or used by others

in this country before his invention thereof, nor

patented nor described in any printed publication in

this or any foreign country before his said inven-

tion thereof, or more than two years prior to his
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application for a patent, nor was the same in public

use or on sale in this country for more than two

years prior to his application for a patent in this

country and being such inventor, heretofore, to wit,

on November 14, 1914, said Milon J. Trumble filed

an application in the Patent Office of the United

States, praying for the issuance to him of letters

patent for said new and useful invention.

V.

That prior to the issuance of any patent thereon,

said Milon J. Trumble, for value received, by an

instrument in writing, sold and assigned to Francis

M. Townsend and Alfred J. Gutzler an undivided

interest in and to aforesaid new and useful inven-

tion and in and to any and all letters patent that

might be issued therefor on said application and

in and by said assignment requested the Commis-

sioner of Patents to issue said patent to said Milon

J. Trumble, Francis M. Townsend and Alfred J.

Gutzler, their heirs, legal representatives and as-

signs, which said assignment in writing was filed

in the Patent Office of the United States prior to the

issuance of any letters patent on said application.

VI.

That thereafter, to wit, on June 11, 1918, letters

latent of the United States for the said invention

dated on said last-named day and numbered 1,269,-

134, were issued and [4] delivered by the Gov-

ernment of the United States to the said Milon J.

Trumble, Francis M. Townsend and Alfred J. Gutz-

ler, whereby there was granted to Milon J. Trumble,

Francis M. Townsend and Alfred J. Gutzler, their



vs. Lorraine Corporation. 5

heirs, legal representatives and assigns for the full

term of seventeen years from June 11, 1918, the sole

and exclusive right to make, use and vend the

said invention throughout the United States of

America and the territories thereof, and a more par-

ticular description of the invention patented in and

by said letters patent will more fully appear from

the letters patent ready in court to be produced by

the plaintiffs.

VII.

That the plaintiffs ever since the issuance of said

letters patent have been and now are the sole holders

and owners of said letters patent and all rights and

privileges by them granted, and have under the firm

name of Trumble Gas Trap Co. constructed, made,

used and sold apparatus containing and embracing

and capable of carrying out the invention patented

by the said letters patent and upon each of said

apparatus have stamped and printed the day and

date of and the number of said letters patent and

the same have gone into general use.

VIII.

That on or about the 3d day of January, 1921,

plaintiffs, Francis M. Townsend, Milon J. Tnunble

and Alfred J. Gutzler brought their bill in equity

in the Southern District of the United States for

the Southern District of California against David

G. Lorraine and in said suit complained that the

defendant had infringed and threatened further in-

fringement of said letters patent No. 1,269,134;

that the said defendant filed his answer to the said

bill of complaint; that said cause came on to be
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heard on the pleadings and proof and was argued

before the Honorable Charles E. Wolverton, Dis-

trict Judge, by counsel for the respective parties

and briefs filed therein ; that on September 26, 1922,

a decree was entered for [5] plaintiffs in said

suit adjudging said letters patent good and valid in

law, particularly as to claims 1, 2, 3 and 4 thereof;

that the said plaintiffs, Francis M. Townsend, Milon

J. Trumble and Alfred J. Gutzler are the rightful

owners of United States patent No. 1,269,134, that

defendant had infringed upon the said letters

patent, and particularly claims 1, 2, 3 and 4 thereof,

and ordering, and adjudging that a writ of injunc-

tion issue out of and under the seal of said court

directed to said defendant and commanding and

enjoining said defendant from infringing upon

claims 1, 2, 3 and 4 of said letters patent and order-

ing an accounting of profits and damages by reason

of such infringement; that an appeal was taken by

the defendant in that case and heard in due course

by the United States Court of Appeals for the Ninth

Circuit; that said court on June 4, 1923, rendered

an opinion affirming the validity of the patent and

finding that said patent was infringed by defendant

in said suit. Such opinion of the Circuit Court of

Appeals of the Ninth Circuit appearing in Vol. 290

Fed. Rep., at page 54. That during the pendency

of the said suit the defendant therein David G. Lor-

raine transferred his then existing business of manu-

facturing crude petroleum and natural gas sepa-

rators to the defendant herein Lorraine Corporation

which corporation thereupon became the successor

to the said David G. Lorraine in the manufacture
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of crude petroleum and natural gas separators, and

contributed to and participated in the defense of

said suit.

IX.

That on or about the 26th day of April, 1926, the

defendant herein sought and plaintiff granted a

license to defendant Lorraine Corporation, under

patent No. 1,269,134, to manufacture, use and sell

gas traps of two specific constructions as illustrated

and sho^Ti in the two drawings attached to and

made a part of said license; that a copy of [6]

said license so granted to defendant is attached

hereto marked Exhibit ''A" and made a part hereof.

That since the granting of said license on the 26th

day of April, 1926, the defendant Lorraine Corpora-

tion, has departed from the constructions therein

identified and licensed and has made and sold within

the Southern District of California and elsewhere

without the license or consent of plaintiffs apparatus

described, claimed and patented in and by the said

letters patent No. 1,269,134 and has infringed upon

said letters patent and particularly upon claims 1,

2, 3 and 4 thereof and intends and threatens to con-

tinue so to do.

X.

That by reason of the infringement aforesaid

plaintiffs have suffered damages and plaintiffs are

informed and believe that the defendant has reahzed

profits but the exact amount of such profits and dam-

ages is not known to plaintiffs.
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XI.

That defendant is now continuing carrying on the

said infringement upon said letters patent daily and

threatens to continue the same, and unless restrained

by this Court will continue the same whereby plain-

tiffs will suffer great and irreparable injury and

damage for which plaintiffs have no plain, speedy

or adequate remedy at law.

WHEREFORE plaintiffs pray as follows:

I.

That a final decree be entered in favor of the

plaintiffs, Francis M. Townsend, Milon J. Trumble

and Alfred J. Gutzler, and against the defendant,

Lorraine Corporation, perpetually enjoining and

restraining the said defendant, its agents, servants,

attorneys, workmen and employees and each of

them, from using the apparatus described, claimed

and patented in and by said letters patent No. 1,269,-

134, and from making, using or selling the appara-

tus described, claimed or [7] patented in and by

said letters patent and from infringing upon said

letters patent or any of the claims thereof, either

directly or indirectly or from contributing to any

such infringement.

II.

That upon the filing of this bill of complaint, or

later on motion, a preliminary injunction be granted

to the plaintiffs enjoining and restraining the de-

fendant, Lorraine Corporation, its agents, servants,

attorneys, workmen or employees, and each of them,

until the further order of this court from using the
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apparatus described, claimed and patented in and

by said letters patent No. 1,269,134, and from mak-

ing, using and selling the apparatus described,

claimed and patented by said letters patent and

from infringing upon said letters patent or any of

the claims thereof, either directly or indirectly, or

from contributing from any such infringement.

III.

That plaintiffs have and recover from the defend-

ant the profits realized by the defendant herein,

and the damages suffered by the plaintiffs and by

reason of the infringement aforesaid, together with

the costs of suit, and such other and further relief

as to the Court may svem proper, and in accordance

with equity and good conscience.

FRANCIS M. TOWNSEND.
MILON J. TRUMBLE.
ALFRED J. GUTZLER,
By MILON J. TRUMBLE.

LYON & LYON
FREDERICK S. LYON.
LEONARD S. LYON.
HENRY S. RICHMOND.
FRANK L. A. GRAHAM. [8]

State of California,

County of Los Angeles,—ss.

Milon J. Trumble, being first duly sworn, deposes

and says: That he is one of the plaintiffs named

in the foregoing bill of complaint ; that he has read

the foregoing bill of complaint and knows the con-

tents thereof to be true of his own knowledge, ex-
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cept as to matters therein alleged on information

and belief, and as to those matters, he believes it

to be true.

MILON J. TRUMBLE.

Subscribed and sworn to before me this 12th day

of September, 1929.

[Seal] MEYER WEISMAN,
Notary Public in and for the County of Los Angeles,

State of California.

State of California,

County of Los Angeles,—ss.

Francis M. Townsend, being first duly sworn,

deposes and says: That he is one of the plaintiffs

named in the foregoing bill of complaint; that he

has read the foregoing bill of complaint and knows

the contents thereof to be true of his own knowl-

edge, except as to matters therein alleged on infor-

mation and belief, and as to those matters, he be-

lieves it to be true.

FRANCIS M. TOWNSEND.

Subscribed and sworn to before me this 12th day

of September, 1929.

[Seal] MEYER WEISMAN,
Notary Public in and for the County of Los Angeles,

State of California.

[Indorsed] : Filed Sep. 13, 1929. [9]
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EXHIBIT "A."

LICENSE.

WHEREAS, the TRUMBLE GAS TRAP COil-

PANT a co-partnership consisting of FRANCIS

M TOWNSEND, MILON J. TRUMBLE and

ALFRED J. GUTZLER, is the sole and exclusive

owner of Letters Patent of the United States, No.

1 269 134, granted on the 11th day of June, 1918,

on Crude Petroleum and Natural Gas Separator;

and,

WHEREAS, the LORRAINE CORPORATION,

a Nevada corporation, is desirous of obtaining-^ a

License to manufacture and sell Gas Traps under

said Letters Patent.

NOW THEREFORE, for and in consideration

of the sum of Ten ($10.00) Dollars, to it m hand

paid and other good and valuable consideratioiis

the receipt of which is hereby acknowledged, the

faM TRIMBLE GAS TRAP COMPANY^ a -
partnership, hereby grants to the LORRAINE

CORPORATION, a Nevade corporation, a non-

exclusive License to manufacture and sell Gas

"raps under Letters Patent No. 1,269,134 m sub-

stantial accordance with those two certain drawings

attached hereto and made a part hereof, for- the

life of said Letters Patent and any reissue thereof

throughout the United States, free of any royalty

for such manufacture and sale.

This License is subject to the condition that a

Gas Traps sold by the parties named herem shal

be complete units and that neither party named
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herein shall sell parts separate and apart from

complete miits except as repair or replacement for

such complete miits.

IN WITNESS WHEREOF, the said TRUM-
BLE GAS TRAP COMPANY has executed this

License this 2nd day of April, 1926.

TRUMBLE GAS TRAP COMPANY,
By F. M. TOWNSEND.

R. O. ADAMS.
L. H. CARPENTER. [10]
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[Title of Court and Cause—Cause No. Q-3&—M.]

ORDER TO SHOW CAUSE WHY PRELIMI-
NARY INJUNCTION SHOULD NOT
ISSUE.

To Lorraine Corporation, Defendant Above Named:

Upon reading thie verified bill of complaint herein,

and the affidavits of William McGraw, Ralph Fos-

ter, Milon J. Trumble, and John D. Hackstaff, and

upon motion of solicitors for plaintiff,

—

IT IS HEREBY ORDERED that you, the above-

named defendant, show cause before Honorable

Wm. P. James, or one of the Judges of this coui't,

at the courtroom of this court in the Postoffice

Building in the city of Los Angeles, State of Califor-

nia, on the 23 day of September, 1929, at ten o'clock

A. M. of said day, or as soon thereafter as counsel

can be heard, why you should not be enjoined and

restrained, as prayed in said bill of complaint, dur-

ing the pendency of this cause.

IT IS FURTHER ORDERED that the hearing

for the said temporary injunction be upon affidavit

;

that a copy of this order to show cause, and a copy

of said bill of complaint and [13] copies of the

affidavits of William McGraw, Ralph Foster, Milon

J. Trumble, and John D. Hackstaff, be served upon

the defendant on or before September 14, 1929 ; and

that the defendant serve and file any showing on its

behalf herein on or before September 20, 1929.
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Dated at Los Angeles, California, this 13 day of

September, 1929.

WM. P. JAIMES,

United States District Judge.

[Indorsed] : Filed Sep. 13, 1929. [14]

[Title of Court and Cause—Cause No. Q^38—M.]

AFFIDAVIT OF WILLIAM McGRAW.

State of California,

County of Los Angeles,—ss.

William McGraw, being duly sworn, deposes and

says as follows

:

That he is forty-two years of age and a resident

of Los Angeles, Comity of Los Angeles, State of

California; that he is an employee of plaintiffs in

this action, as manager of the said company; that

prior to such employment he was employed by the

Anglo-Saxon Petroleum Company as manager of

the refinery at Shellhaven, England, and prior to

such emplojonent was superintendent of construc-

tion with the Trumble Eefining Company; that he

was chief engineer of the plaintiffs herein since

1921 ; that as part of his duties with the said plain-

tiffs, he has visited the oil fields of the States of Cali-

fornia, Texas and Montana, and the Dominion of

Canada, and has examined and become familiar

with devices used in the oil fields for the separation

of natural gas [15] and oil; that his duties with

plaintiff included the inspection and sei^-icing of

oil and gas separators in operation in the oil fields

;
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that he has inspected at various times, as herein

more particularly set forth, devices made by the

defendant herein for the purpose of separating nat-

ural gas and oil, hereinafter referred to as oil and

gas separators. That of such devices so examined

and with which he is familiar, he has iDrepared a

drawing diagrammatically illustrating various con-

structions of such gas traps manufactured and sold

by defendant, which drawing is attached hereto and

made a part hereof, and refen^ed to as Exhibit "A."

That in the spring or summer of the year 1928

he inspected a gas trap, manufactured by the de-

fendant herein and delivered to the Casa Blanco

Oil Company at Signal Hill, California, which was

constructed as shown on the accompanjdng print

marked Exhibit "A" and particularly identified

thereon as Figure 1. That this trap was provided

with an inlet opening for discharging from the well

into the oil and gas separator a mixture of com-

mingled oil and gas, the inlet opening discharging

into a baffle or trough, circular in form, formed on

the inner wall of the separator shell and welded

thereto, which baffle or trough consisted of an upper

and lower and an inner side wall extending approxi-

mately two-thirds of the distance around the inner

wall of the shell, the discharge end of such baffle

or trough being open, the upper and inner wall of

such baffle extending approximately two or three

inches beyond the lower or bottom wall of the baffle.

That shortly after the examination of the oil and

gas separator just described and referred to as Fig-

ure 1 on the said Exhibit "A," he examined an oil
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and gas separator at the shop of the defendant cor-

poration at Compton, California, together with

drawings of said separator exhibited to him by

David G. Lorraine, which said gas trap was designed

in accordance with a diagrammatic illustration of

said Exhibit "A," and marked Figure 2. In [16]

this trap the mixture of oil and gas was discharged

into the separator through the side wall thereof,

into a chamber formed between a vertically extend-

ing plate or wall and the side wall of the separator.

The gas and entrained vapors rising upwardly from

said chamber through an elbow into a baffle, which

baffle extended around the inner wall of the shell

of the separator and comprised upper, inner and

lower circular walls, the lower, or bottom, wall of

said baffle or trough being spaced apart from the

inner wall of the shell, forming a slot for discharge

of accumulated oil in the baffle or trough against

the inner wall of the said shell over which the same

would flow downwardly in a thin film.

That thereafter, on the 20th and 21st days of Au-

gust, 1928, he, accompanied by W. A. Doble, Sr.,

John D. Hackstaff and George Prout, examined an

oil and gas separator in the yard of the Shell Oil

Company at Signal Hill, California, which separator

had attached thereto a plate marked "Lorraine

Coriwration" and bearing Serial No. 5051B. That

such trap so examined was constructed as shown in

the diagrammatic drawing marked Figure 3 on Ex-

hibit "A" attached hereto, and was provided with

an oil and gas inlet for discharging a mixture of oil

and gas from the well into a circular baffle or trough

arranged on the inside of the shell, which circular
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baffle extended approximately three-quarters of the

distance around the shell, the top, side wall and

bottom wall of such baffle being closed throughout

its length, with the exception that the bottom wall

of said baffle adjacent to the inner wall of the shell

of the trap was iirovided with a series of openings

cut therein, through which the gas and oil delivered

into said baffle would be discharged downwardly

into the shell of the trap. The slots cut in the bot-

tom wall of the baffle varied in width from three

to four inches from the shell, and were of varying

lengihs. That the oil and gas separator just [17]

described is more particularly illustrated in blue-

print attached hereto and marked Exhibit "B."

That under ordinary field operations the separator

just described would operate as follows: The com-

mingled oil and gas delivered into the runaround

baffle would be deflected by this runaround baffle,

and the heavier particles, consisting of the oil, would

be deposited upon the inner wall of the shell of the

separator. The oil so deposited on the inner wall

of the shell would flow down the shell in a thin film

through the slots in the bottom of the runaround

baffle and out of the open end of the rmiaround

baffle, thus allowing the gas to escape outwardly

from this film of oil when it was so spread on the

inner wall of the shell of the separator.

That on or about the 10th day of January, 1929, he

examined an oil and gas separator at the property

of the Union Oil Company of California, at the lo-

cation designated as Howard No. 5, which separator

bore the name-plate of the defendant herein, "Lor-

raine Corporation," together with the notation "Se-
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rial No. 7095." That the construction of said sepa-

rator is ilhistrated diagrammatically and identi-

fied as Figure 4 of Exhibit "A" attached hereto,

and as shown therein it was provided with an oil

and gas inlet opening which discharged a mixture

of oil and gas from a wall into a circular baffle or

trough arranged on the inside of the shell, which

baffle extended approximately the full circular dis-

tance of the shell and was spirally arranged so that

the discharge end of said baffle was located immedi-

ately under the gas and oil inlet to the trap above

referred to. That said baffle was closed as to top,

iimer wall and bottom wall, with the exception that

the bottom wall was discontinued approximately

three-quarters of the distance around the trap, the

bottom from such point to the discharge or open

end of the baffle being open.

That on or about the 12th day of August, 1929,

this affiant, accompanied by E. H. Adams, exam-

ined an oil and gas separator [18] on the prop-

erty of the Union Oil Company at Santa Fe Springs

on the particular location designated as Bell No.

48, such trap bearing the name-plate of the defend-

ant "Lorraine Corporation," together with the no-

tation ''Serial No. 7113M." That said trap was

constructed as illustrated diagrammatically in Fig-

ure 5 of Exhibit "A" attached hereto, and which

construction is described as follows:

This gas and oil separator was provided with an

oil and gas inlet opening for discharging a mix-

ture of oil and gas from a well into a circular baffle

or trough aiTanged on the inside of the shell of

the sejjarator, which circular baffle or trough ex-
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tended to a point approximately two-thirds around

the inner wall of the shell of the separator in ap-

proximately the same horizontal plane as the inlet

opening. That from the end or termination of such

horizontal portion, the upper wall of the said baffle

dipped downwardly around the inner wall of the

shell to a point below the baffle at the gas and oil

inlet opening. That the top and imier wall of said

baffle was closed throughout and that the bottom

wall of said baffle was closed throughout the hori-

zontally arranged portion of said baffle. That

from the termination of said flat bottom wall a

deflector plate was attached to the inner wall and

extended downwardly and outwardly therefrom

into contact with the inner wall of the shell of the

separator, thereby forming a discharge end for the

bottom wall of the baffle, which would, in operation,

discharge the oil from the baffle against the inner

wall of the shell of the separator. That from the

end of such deflector plate to the end of the baffle,

the said baffle was open at the bottom.

That the oil and gas separator just described is

more particularly shown in that certain print at-

tached hereto and marked Exhibit '^C."

That on the same day this affiant, accompanied

by the said [19] E. H. Adams, also examined

an oil and gas separator on the property of the

Union Oil Company of California at Santa Fe
Springs, California, and on the location designated

as Bell No. 49, which said gas separator bore the

name-plate of defendant, "Lorraine Corporation,"

together with the identification "Serial No. 7099M."

That said separator so examined was of the same
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general construction as that hereinabove described

with reference to Figure 5 of Exhibit ''A" attached

hereto, with the exception that the baffle extended

around the inner wall of the shell in a reverse direc-

tion to that shown in Figure 5.

That on or about the 22d day of August, 1929,

this affiant, accompanied by E. H. Adams, examined

an oil and gas separator on the property of the

Union Oil Company at Santa Fe Springs, Califor-

nia, on the location more particularly designated

as Farwell No. 13. That said separator bore the

name-plate of defendant, "Lorraine Corporation,"

and bore the identification "Serial No. 7115M."

That said separator had been in service and was

examined by this affiant and said E. H. Adams at

about the hour of ten o'clock A. M. on the morning

of August 22, 1929, measurements being taken of

the construction of the oil and gas inlet, which con-

struction is as shown in Figure 6 of Exhibit "A"
attached hereto. That said separator was provided

with a gas and oil inlet which discharged into a

Circular baffle arranged on the inside of the shell,

of the same general form and construction as that

shown in Figure 5 of said Exhibit "A" and herein

above described, with the exception that the de-

flector plate was angularly disposed, not only from

the inner wall of the baffle toward the inner wall

of the shell of the separator, but was also diagonally

disposed from the teiinination of the horizontally

disposed portion of the bottom plate of the baffle

downwardly toward the open end of said baffle.

That the said separator was placed in operation on

the same day and was observed in service [20]
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operation at or about the hour of two o'clock P. M.

of said 22d day of August, 1929, by this affiant and

said E. H. Adams; and that the pressure indicator

mounted thereon indicated a pressure of between

thirty-five and forty pounds per square inch.

That the oil and gas separator just described is

more particularly shown in a print attached hereto

and marked Exhibit "D."

That this affiant again visited the location, Far-

well No. 13, above identified, on the 23d day of

August, 1929, and photographed the said separator

and portions thereof, including i)ai*ticularly the

pressure indicator showing the amount of pressure

registered thereon. That the photographs just re-

ferred to are attached hereto and marked Exhibits

"E"and''F."
Affiant states that from his knowledge of oil and

gas separators, based upon his exi)eidence gained

in their manufacture, and from his observation of

gas and oil separators in operation, the commingled

oil and gas delivered into the gas and oil separators

with baffles built in accordance with the description

and the drawings shown in Exhibit '^A" hereto,

Figs. 1, 4, 5 and 6, respectively, would be delivered

from the end of the baffle on to the inner wall of

the gas and oil separator, and that such oil so de-

livered on to the inner wall would travel down

thereon in a thin film, allowing the gas to escape

therefrom outwardly into the center of the separ-

ator, and the oil would flow quietly down and mingle

with the body of oil in the bottom of the separator.

Affiant further states that he has studied and is

familiar with patent No. 1,269,134, patented July
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H, 1918; that the baffles constructed as shown in

Exhibit '^A," Figs. 1, 3, 4, 5 and 6, respectively,

perform the same function of spreading the oil in

a thin film on the inner wall of the separator sub-

stantially in the same manner as do the spreading

surfaces of the baffles or cones 22 and 22-a of the

Trumble patent in suit. [21]

That affiant has examined and is familiar with

those certain prints attached to the license agree-

ment granted by the plaintiffs herein to defendant,

and attached to the bill of complaint herein and

marked Exhibit "A" to said bill of complaint; that

the different forms of baffles shown in Exhibit ''A"

attached to this affidavit, and marked Figs. 1, 2, 3,

4, 5 and 6, respectively, are different in construc-

tion from the oil distributing means shown in the

prints attached to the said license agreement.

That affiant has caused to be made, under his

personal supervision and direction, models in ac-

cordance with the forms of construction shown in

Exhibit "A" attached hereto, and numbered Figs.

1, 2, 3, 4, 5 and 6, respectively; that said models

are marked, respectively. Exhibits "A-1," ''A-2,"

"A-^3," ''A-4," "A-5" and ''A-6," and are filed

herewith as exhibits to this affidavit, and by such

reference are made a part of this affidavit ; that the

several model exhibits are made to scale, 1/4 size,

from measurements and inspection by affiant of

standard separators made by defendant.

WM. McGRAW.
WTT.LTAM McGRAW.
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Subscribed and sworn to before me this 12th day

of September, 192^.

[Seal] MEYER WEISMAN,
Notaiy Public in and for the Comity of Los An-

geles, State of California.

[Indorsed] : Filed Sep. 13, 1929. [22]

(Note by CLERK: This same drawing attached

to affidavits of Milon J. Trumble, John D. Hackstaff

and Ralph Foster as Exhibit "A.")
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[Title of Court and Cause—Cause No. Q.-38-M.]

AFFIDAVIT OF RALPH FOSTER.

State of California,

County of Los Angeles,—ss.

Ralph. Foster, being first duly sworn, deposes and

says : That he is 27 years of age and resides at Long

Beach, county of Los Angeles, State of California;

that he graduated from the Kansas State Agri-

cultural College in the year 1926 with the degree

of mechanical engineer ; that he was employed for a

period of five months with the C. F. Braum Corpora-

tion in the capacity of general workman and finally

as inspector of product for foreign trade; that he

was employed for a period of one year with the

Loomis Oil Well Control Co., in the capacity of

designing and field engineer; that since December

1st, 1927, he has been emi)loyed by the Shell Com-

pany of California at Ventura, California, and Sig-

nal Hill, California, as an engineer trainee spending

the first six months, of such employment with the

Shell Company of California on pipe line work fol-

lowed by a period of six months in testing crude

petroleum and natural gas separators and finally

being employed in field work with a well-pulling

crew; [29] that during the period of his em-

ployment with the Shell Company of California in

which he was employed in testing crude petroleum

and natural gas separators he tested certain such ap-

paratus manufactured by defendant herein, Lorraine

Corporation, made in accordance with types marked

Figs. 1, 3 and 4 on that certain print attached
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hereto and marked Exhibit ''A" as well as modifica-

tions of the type marked Fig. 3 on said print Ex-

hibit ''A" which were constructed as shown in that

certain sketch attached hereto marked Exhibit *'B-"

and that certain print of defendant Lorraine Cor-

poration D-1152 attached hereto marked Exhibit

"C"; that with apparatus constructed like Fig. 1

of Exhibit ''A" and like Exhibit "B" he observed

the interior of such apparatus in operation through

peep holes in the side wall of such apparatus and

observed that substantially all of the crude petro-

leum was spread on the inner wall of the shell of the

apparatus running downwardly thereover in a thin

sheet or film; that in such apparatus of defendant

Lorraine Corporation hereinabove designated as

Fig. 3 of Exhibit "A" and that constructed like

Exhibits "B" and "C" the general construction of

the apparatus was substantially the same and that

differences consisted in the arrangement, length

and width of slots in the lower wall or bottom of the

baffle designated on Exhibit "C" as a trough; that

in all forms of apparatus constmcted with slots or

openings in the bottom of the baffle or trough such

slots or openings were made in such a manner as

to expose an uninterrupted portion of the side wall

of the apparatus to receive crude petroleum from

the baffle or trough onto such side wall and flow

downwardly thereover; that in each construction

of crude petroleum and natural gas separator here-

inabove referred to oil and gas under pressure is

delivered into the baffle or trough and is caused to

flow around the baffle or trough against the inner
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wall of [30] the apparatus and to be finally de-

livered to the inner wall of the apparatus over which

substantially all of the crude oil flows downwardly

in a thin film or sheet without the formation of

streams or droplets to the body of oil collected in

the bottom of the apparatus.

RALPH FOSTER.

Subscribed and sworn to before me this 3d day of

September, 1929.

[Seal] MEYER WEISMAN,
Notary Public in and for the County of Los Angeles,

vState of California.

[Lidorsed] : Filed Sep. 13, 1929. [31]

EXHIBIT "A."

(Same as Exhibit "A" attached to Affidavit of

William McGraw.) [32]

[See page 26, Printed Transcript of Record.]
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[Title of Court and Cause—Cause No. Q -38-M.]

AFFIDAVIT OF MILON J. TRUMBLE.

State of California,

County of Los Angeles,—ss.

Milon J. Trumble, being first duly sworn, deposes

and says: That he is one of the plaintiffs above

named ; that he is a resident of the city of Alhambra,

county of Los Angeles, State of California; that he

is the Milon J. Trumble, patentee of United States

letters patent No. 1,269,134, for Crude Petroleum

and Natural Gas Separator, issued Jime 11, 1918,

which is the patent in suit ; that he has been engaged

in the oil business since the year 1903, first beginning

as a member of a drilling crew in that year and con-

tinuing in the drilling department of the oil industiy

until 1906, when he became a fireman in the Atlas

Refinery located at Vernon, California; that he re-

mained a fireman in this refinery until the year 1907,

when he became a stillman, in which capacity he

remained until 1910; that in the year 1914 affiant

became associated with Francis M. Townsend and

Alfred J. Gutzler, the other two plaintiffs above

[35] named, in the business of manufacturing and

selling gas and oil separators, w^hich business has

been since that time conducted under the firm name

and style of Trumble Gas Trap Company; that

since the organization of said copartnership affiant

has had su]3ervision of the manufacture of all gas

and oil separators manufactured by said copartner-

ship; that affiant is familiar with the gas and oil

separator art, as shown by the patented art and also
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by the gas and oil separators used in the oil-fields,

particularly the oil-fields of the State of Califor-

nia; that affiant is familiar with United States

letters patent No. 1,269,134, the patent here in suit.

That attached hereto, marked Exhibit "C," and

made a part of this affidavit, is a print No. D-1152,

entitled "B-150, Separator, Lorraine Corporation,

Los Angeles, CaL"; that affiant has examined this

print and understands the construction and opera-

tion of a gas and oil separator made in accordance

with said print; that a gas and oil separator made

in accordance with the print. Exhibit "C," and

placed in operation in connection with an oil-well,

would under ordinary field operations operate as

follows

:

The commingled oil and gas would enter the gas

and oil inlet located near the top of the shell of the

separator and be discharged into the runaround

baffle which is also located near the top of the shell.

The commingled oil and gas thus entering the

runaround baffle would be deflected by this run-

around baffle, and the heavier particles, consisting

of the oil, would be deposited upon the inner wall

of the shell of the separator. The oil so deposited

on the inner wall of the shell would flow down the

shell in a thin film through the slots in the bottom

of the runaround baffle and out of the open end of

the runaround baffle, thus allowing the gas to

escape outwardly from this film of oil when it was

so spread on the inner wall of [36] the shell of

the separator. The film of oil on the inner wall

of the separator, after the gas had escaped there-

from, would collect in the bottom of the separator,
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the separator being i^rovided with an oil outlet from

the collecting chamber for the oil in the bottom of

the separator, and the gas separated from the flow-

ing film of oil collecting in the upper portion of the

separator being discharged therefrom through a

gas take-off means, such gas take-off means and

oil outlet being provided with suitable valves oper-

ated in synchronism so that a sufficient body of oil

is maintained in the collecting chamber in the bot-

tom of the separator to provide submergence of the

oil outlet means therefrom. That an oil and gas

separator made in accordance with the print at-

tached hereto, and marked Exhibit "C," would

under ordinary field conditions operate under pres-

sure, the print showing a pop safety valve at the top

of the separator for the purpose of relieving an un-

due accumulation of pressure in the separator. The

function of this runaround baffle is to slow down the

velocity of the incoming oil and gas and is the

means for spreading the oil in a film on the inner

wall of the shell of the separator, in substantially the

same manner as do the baffles or cones 22 and 22-a

of the Trumble patent in suit.

That attached hereto and marked Exhibit ''A,''

is a blue-print illustrating six different forms or

variations of runaround baffles which affiant is in-

formed and believes the defendant, Lorraine Cor-

poration, has embodied in gas and oil separators

like that shown in Exhibit *'C," and which said de-

fendant has manufactured, sold and used; that is,

such separators being provided with an oil and gas

inlet from a flowing well which discharges into a

baffle of one of the forms shown on Exhibit *'A,"
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such separators being- provided with a collecting

chamber for the oil in the bottom of the separator,

an oil outlet means in communication with the body

of oil, and a gas outlet means at the top of the shell,

the oil and gas outlet means [37] being each pro-

vided with valves synchronously operated in such a

manner as to maintain a pressure in the separator.

Referring to Fig. 1 of Exhibit ''A," this figure

discloses a runaround baffle, circular in form, with

an inlet opening therein. This baffle is formed on

the inner wall of the gas and oil separator shell and

welded thereto, and consists of an upper, a lower

and a side wall extending approximately two-thirds

of the distance around the inner wall of the shell,

the discharge end of said baffle being open, the up-

per and inner wall of said baffle extending approxi-

inately two or three inches beyond the lower or bot-

tom wall of the baffle.

Referring to Fig. 2, this figure discloses an oil

and gas separator in which the mixture of oil and

gas from a well is delivered to the inside of the sep-

arator into a chamber formed between a vertically

extending plate or wall and the wall of the separa-

tor, the gas and entrained oil rising from such

chamber upwardly through a nipple into a circular

baffle arranged above the oil and gas inlet, such cir-

cular baffle extending around the inside wall of the

separator, and the lower or bottom wall of such cir-

cular baffle beyond said vertically extending wall or

plate being formed with an annular slot between

such bottom wall and the inner wall of the separa-

tor whereby accumulated oil in the baffle would be

discharged against the inner wall of the separator
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and flow downwardly thereover in a thin film, the

gas from such circular baffle passing downwardly

through said annular slot and upwardly to the top

of the trap from which the same was discharged.

Referring to Fig. 3, this figure discloses a circu-

lar baffle for receiving the incoming oil and gas, of

the same general form and construction as that dis-

closed in Exhibit ^'C" hereto. In such form the

circular baffle extends approximately [38] three-

quarters of the distance around the inside of the

shell, the top, side wall and bottom wall of such baf-

fle being closed throughout its length, with the ex-

ception that the bottom wall of said baffle adjacent

the inner wall of the shell of the separator is pro-

vided with a series of openings therein through

which the oil delivered into said baffle is discharged

against the inner wall of the separator, as herein-

above more specifically described in connection with

Exhibit **C."

Referring to Fig. 4, this figure discloses a form of

baffle of substantially the same character as that

shown in Fig. 1, with the exception that such circu-

lar baffle extends entirely around the inner wall of

the shell, being helically arranged so that the outlet

end of such baffle is directly under the inlet for the

oil and gas, the said baffle being closed as to the top,

the inner wall and bottom wall, with the exception

that the bottom wall is discontinued at a point ap-

proximately three-quarters of the distance around

the separator from the inlet opening, the bottom

from such point to the discharge or open end of the

baffle being open.

Referring to Fig. 5, this figure discloses a circu-
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lar baffle arranged on the inside of the shell of the

separator which circular baffle extends approxi-

mately two-thirds around the inner wall of the shell

of the separator in substantially the same horizon-

tal plane as the inlet opening; that from the end

or termination of such horizontal portion the upper

wall of the said baffle dips downwardly around the

inner wall of the shell to a point below the baffle at

the gas and oil inlet opening ; that the top and inner

wall of said baffle is closed throughout, and that the

bottom wall of said baffle is closed throughout the

horizontally arranged portion of said baffle; that

from the termination of said horizontal bottom wall

a deflector plate is attached to the inner wall of the

baffle and [39] extends obliquely downwardly

therefrom into contact with the inner wall of the

shell of the separator, thereby forming a discharge

end for the bottom wall of the baffle; that from the

end of such deflector plate to the end of the baffle,

said baffle is open at the bottom.

Referring to Fig. 6, this figure discloses a circu-

lar baffle arranged on the inside of the shell of the

separator of the same general form and construc-

tion as that shown in Fig. 5 of Exhibit '*A" herein-

above described, with the exception that the deflec-

tor plate is angularly disposed not only from the in-

ner wall of the baffle toward the inner wall of the

shell of the separator, but is also diagonally dis-

posed from the termination of the horizontally dis-

posed portion of the bottom plate of the baffle down-

wardly toward the open end of said baffle.

On August 27, 1929, accompanied by William Mc-

Graw of Los Angeles, manager of the Trumble Gas
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Trap Company, affiant visited the location of Far-

well Well Xo. 13 of the Union Oil Company at Santa

Fe Springs, California, and there observed a Lor-

raine gas and oil separator in operation under pres-

sure. Affiant was informed and believes that such

Lorraine gas trap was constructed with a run-

aronnd baffle like that shown in Fig. 6 of Exhibit

"A" hereto. At said time and place affiant took

photographs of said gas and oil separator from two

different positions. Prints of such photographs

are attached hereto and marked, respectively, Ex-

hibits ''E" and "F," and made a part of this affi-

davit; Exhibit "E" being taken so as to show the

entire separator with its attendant connections ;
Ex-

hibit "F" being a view of only part of the separa-

tor to show the pressure gauge and the identifying

data on the side of the separator. Such pressure

gauge indicated a pressure within the separator

varying from 37 to 45 pounds per square inch, indi-

cating that such separator was working under the

pressure indicated upon such gauge.

That oil and gas separators manufactured, sold

[40] and used by the defendant, Lorraine Corpo-

ration, with runaround baffles as disclosed in Figs.

1, 3, 4, 5 and 6 of Exhibit ''A," used in ordinary

operation in the oil-fields, would operate as follows

:

The commingled oil and gas would enter the gas

and oil inlet located near the top of the shell of the

separator and be discharged into the runaround

baffle which is also located near the top of the shell.

The commingled oil and gas thus entering the run-

around baffle would be deflected by this runaround

baffle and the heavier particles, consisting of the oil,
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would be deposited upon the inner wall of the shell

of the separator in a thin film, thus allowing the

gas to escape outwardly from this film of oil when

it was so spread on the inner wall of the shell of the

separator. The film of oil on the inner wall of the

separator after the gas had escaped therefrom

would collect in the bottom of the separator, and the

gas and oil separator would operate in exactly the

same manner as described in this affidavit in con-

nection with the oil and gas separator shown in Ex-

hibit "C" attached hereto. That the cross-sectional

area of all of these runaround baffles, Figs. 1, 3, 4,

5 and 6, of Exhibit "A," is substantially greater

than the cross-sectional area of the inlet opening

into said baffle.

Affiant states that the function of these different

runaround baffles, as shown in Figs. 1, 3, 4, 5 and

6 of Exhibit "A," as used in connection with the

gas and oil separators by the defendant, Lorraine

Corporation, is to slow down the velocity of the in-

coming oil and gas and is the means for spreading

the oil in a thin film on the inner wall of the shell

of the separator in substantially the same manner

as do the baffles or cones 22 and 22-a of the Trum-

ble patent in suit.

Affiant further states that he is familiar with the

license agreement entered into by and between the

plaintiffs and the defendant, dated April 26, 1926,

and attached to and [41] made a part of the bill

of complaint on file herein as Exhibit "A," and

with the specific forms or constructions of gas and

oil separators shown in the drawings attached to

and made a part of such license agreement ; that by
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the terms of such license agreement defendant,

Lorraine Corporation, was specifically restricted to

the manufacture, sale and use of gas and oil sepa-

rators made in accordance with the drawings an-

nexed to said license agreement that gas and oil

separators manufactured, sold and used by the de-

fendant embodying the structures shown in Figs.

1-6 of Exhibit ''A" hereto and in Exhibit '*C"

hereto are of different constructions from those dis-

closed in the drawings attached to said license

agreement.

MILON J. TRUMBLE.

Subscribed and sworn to before me this 11th day

of September, 1929.

[Seal] MEYER WEISMAN,

Notary Public in and for Said County and State.

[Indorsed] : Filed Sep. 13, 1929. [42]
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EXHIBIT "A."

(Same as Exliibit "A" attached to affidavit of

William McGraw.) [43]

[See page 26, Printed Transcript of Record.]

EXHIBIT "C."

(Same as Exliibit "C" attached to affidavit of

Ralph Foster.) [44]

[See page 37, Printed Transcript of Record.]
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[Title of Court and Cause—Cause No. Q.-38-M.]

AFFIDAVIT OF JOHN D. HACKSTAFF.

State of California,

County of Los Angeles,—ss.

John D. Hackstaff, being duly sworn, deposes and

says: That he is a resident of Los Angeles, Cali-

fornia, 51 years of age, and his occupation is con-

sulting engineer, with offices at 520 Chapman

Building, Los Angeles, California; that he is a

graduate of Stevens Institute of Technology, Ho-

boken. New Jersey, from which he received a de-

gree in mechanical engineering in 1898, and from

that time until the present he has practiced his pro-

fession of mechanical engineer; that from 1898 to

1906 he was employed by the Rockwell Engineering

Company of New York City, designers and builders

of furnaces for manufacturing purposes using oil

and gas for fuel; that from 1906 imtil 1913 he

was employed by, and was one of the officers of,

the Hope Engineering Company of Pittsburgh,

Pennsylvania, designing, contracting and consult-

ing engineers specializing in oil and natural

gas installations; that during this time he had

charge of the outside construction for this [47]

concern, installing gas and oil pipe lines and

gas and oil pumping-stations ; that in this con-

struction gas and oil separators were employed;

that from 1913 to 1915 he was general manager of

the Midway Gas Company in Los Angeles, Cali-

fornia, and had charge of the production and pip-

ing of natural gas from the Midway fields to Los
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Angeles, and during that time he installed various

tj'pes of traps and gas and oil separators ; that from

1916 to 1921 he was vice-president and general

manager of the Empire Pipe Line Company, build-

ing and operating oil and gas pii)e lines in the

mid-continent fields; that from 1921 to the present

date he has resided in Los Angeles and practiced

his profession of consulting engineer; that he is,

and has been for many years, familiar with various

kinds of types of traps and gas and oil separators;

that he appeared as a witness on behalf of the plain-

tiff in the suit of Lorraine Corporation vs. Union

Tank & Pij)e Company, In Equity.—No. M.-16—J.,

which cause was tried in the District Court of the

United States for the Southern District of Cali-

fornia before the Honorable William P. James.

That affiant has studied and is familiar with the

gas and oil separator art and with the patents issued

by the United States Patent Office for gas and oil

separators; that he has studied the Trumble patent

No. 1,269,134 and is familiar with the disclosures

thereof; that he has visited the oil-fields of the Los

Angeles basin and has examined traps manufac-

tured by the Lorraine Corporation, and has ob-

served said Lorraine gas and oil separators in

operation in said Los Angeles basin; that on De-

cember 20 and 21, 1928, affiant, in company with

William A. Doble, of San Francisco, and William

McGraw, manager of Trumble Gas Trap Company,
examined a gas and oil separator in the yards of

the Shell Company at Signal Hill, [48] Califor-

nia; that said gas and oil separator so examined at

the yards of the Shell Company at Signal Hill,
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California, ]3ore the name-plate of the Lorraine Cor-

poration, Serial No. 5051B; that this oil and gas

separator consisted of a cylindrical body or shell

arranged to receive oil and gas in the upper por-

tion thereof into a runaround baffle near the top of

the shell ; this runaround baffle was circular in form

and extended api^roximately three-fourths of the

way around the shell, and consisted of a top and

bottom and an inner side wall, the top and bottom

being welded to the inner wall of the shell; the

bottom of this runaround baffle was provided with

six slots; these slots were adjacent to the inner

wall of the shell and extended from the inner wall

of said shell to a distance more than one-half the

width of said bottom. These slots comprised in

length 48 inches of the 90 inches in length of said

bottom of said baffle. Attached hereto, and marked

Exhibit " D, " is a pencil drawing of said runaround

baffle, made under the direct supervision of afflant

from data collected and measurements made by

affiant on the 20th and 21st days of December, 1928.

Attached hereto and marked Exhibit "C" is a

(MW.)
bfee print of an oil and gas separator of the Lor-

(MW.)
raine Corporation, which blue print shows in de-

tail substantially the construction of the Lorraine

gas and oil separator, Serial No. 5051B, examined

by affiant at the Shell Company yards at Signal

Hill. In the operation of this trap, gas and oil

from the well would be delivered into the trap

through the inlet D into the interior of the run-

around baffle. As the flowing stream of com-
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mingled gas and oil would be diverted from a

straight path by the curvature of the shell, sub-

stantially all of the particles of oil would be de-

posited upon the interior surface of the shell within

the runaround baffle. This film of oil in contact

with the shell woidd run down the inner wall of

the shell and pass through the cutout openings in

the bottom of the baffle and continue to run down

the inner wall of the shell to the collecting cham-

ber in [49] the bottom thereof. As the oil would

be deposited on and flow down the shell of the sepa-

rator, the gas would escape outwardly therefrom,

and due to its lighter specific gravity travel to the

top of the separator into the gas outlet. By this

action substantially all of the oil would be deposited

in a film upon the inner wall of the shell within the

runaround baffle and would emerge in a film on

the inner wall of the shell through the slots in the

bottom of the runaround baffle. The oil woidd be

collected in the collecting chamber in the bottom

portion of the shell. A steel float was mounted in

the oil-collecting chamber, and when the oil had

reached a predetermined level would begin to open

the oil outlet and synchronously start to close the gas

outlet. Both the gas and oil outlet valves were so

arranged as to be sjTichronously and inversely oper-

ated by this float ; the oil valve closing while the gas

valve opened, and the gas valve closing when the oil

valve opened. By this method of operation the oO

outlet would always be submerged in oil.

Attached hereto, and marked Exhibit "A," is a

blue-print showing six types of inlet runaround

baffles alleged to have been used in connection with
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Lorraine gas and oil separators. On the 29th day

of August, 1929, accompanied by Henry S. Rich-

mond and E. H. Adams, affiant examined a gas

and oil separator located on the property of the

Union Oil Company at Santa Fe Springs, at Bell

Well No. 49. This gas and oil separator had at-

tached thereto a brass plate upon which was printed

the following:

"Lorraine Automatic

Gas and Oil Separator

Los Angeles, Cal.

Patented April 5, 1921

Nov. 8, 1921

Patents Pending.

Serial No. 7099-M."

This gas and oil separator was built substantially

like the gas and oil separator illustrated and shown

in Exhibit "C" hereto, with the exception that it

had a runaround baffle installed [50] therein like

that shown in Fig. 6 of Exhibit "A" hereto. The

runaround baffle in this oil and gas separator No.

7099-M was circular in form; the top and inner

wall thereof extended around the entire circmnfer-

ence of the shell, the discharge end of the top of

the runaround baffle being welded to the bottom of

the inlet casting of the runaround baffle. The

bottom of this runaround baffle was circular in form

and extended substantially parallel with the top for

two-thirds of the distance around the shell. From

this point the bottom of the runaround baffle was

bent downward into a position oblique and directed

toward the inner wall of the shell, and the edge that
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was welded to the inner wall of the shell was lowered

until the bottom of the baffle met the inner wall of

the shell at an inclined angle of approximately 30

degrees, the point at which this inclined part of

the bottom of the baffle terminated being approxi-

mately three-fourths of the way around the shell

from the gas and oil inlet; the remainder of the

bottom of the baffle being open; the top, inner wall

and bottom of the baffle just described was welded

together, and the top and bottom thereof securely

welded to the inner wall of the shell; the only out-

let to this baffle being at the end thereof at the ter-

mination of the bottom, which was at a point ap-

proximately three-fourths of the way around the

shell from the gas and oil inlet.

In operation of this gas and oil separator. Serial

No. 7099-M., just described, the oil and gas from

the well would be delivered into the oil and gas

inlet and would be discharged into the runaround

baffle just described, and substantially all the oil

particles would be delivered on to the inner wall

of the trap, where they would spread out into a

film from which the gas would be free to escape

into the center of the shell, from whence the gas

would be free to rise to the top of the shell and

pass out of the gas outlet ; and the operation of the

gas and oil separater just described would be the

same [51] as that described in connection with

Exhibits "C" and "D" hereto.

Affiant further states that he has examined Ex-

hibit "A" hereto and understands the construction

of the rimaround baffles shown in said exhibit. Re-

ferring to Fig. 1 of Exhibit "A," this figure dis-
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closes a runaround baffle, circular in form with an

inlet opening therein. This baffle is formed on the

inner wall of the gas and oil separator shell and

welded thereto, and consists of an upper and lower

and a side wall extending approximately two-thirds

of the distance around the inner wall of the shell,

the discharge end of said baffle being open, the up-

per and inner wall of said baffle extending approxi-

mately two or three inches beyond the lower or bot-

tom wall of the baffle.
. ^ ^, _„

Pig. 3, as shown in Exhibit "A," is of the same

type of runaround baffle as affiant described and ex-

plained in his description of Lorraine gas and oil

separator. Serial No. 5051-B, above.

Fie 4 of said Exhibit "A" illustrates a run-

around baffle with an oil and gas inlet opening

therein This baffle extends approximately the tull

circumference of the shell and is helically arranged

so that the discharge end of said baffle is located im-

mediately under the gas and oil inlet above referred

to This baffle is closed as to the top and inner

wall and the bottom wall terminates at a point ap-

proximately three-quarters of the distance around

the trap from the gas and oil mlet.

The runaround baffle illustrated in Pig. 5 is the

same as that shown in Pig. 6 and described and ex-

plained by affiant in connection with Lorraine gas

aid oil separator. Serial No. 709.-M with the ex^

ception that the oblique portion of the bottom of

the runaround baffle is constructed in two pieces,

and the major portion of the oblique bottom meets

the inner wall of the shell in a plane perpendicular

to the axis of the cylindrical [52] shell instead
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of at an angle thereto. In operation a trap con-

structed with a runaround baffle like Fig. 5 would
operate the same as that illustrated in Fig. 6 of Ex-
hibit '*A" and like Lorraine gas and oil separator,

Serial No. 7099-M, by delivering substantially all

of the oil onto the inner wall of the shell in a thin
film, allowing the gas to escape therefrom, said oil

flowing down the side of said shell into the body of
oil below in a thin film, and not in drops and
streamlets.

Referring specifically to the runaround baffles il-

lustrated in Figs. 1, 3, 4, 5 and 6 of Exhibit "A"
hereto, the cross-sectional area of such runaround
baffle is substantially greater than the cross-sec-

tional area of the inlet opening into said baffles.

Affiant states that a Lorraine gas and oil separa-
tor made in accordance with the print, Exhibit ''C"
to this affidavit, and embodying any of the run-
around baffles like those shown in Figs. 1, 3, 4, 5 and
6 of Exhibit "A" hereto, would under ordinary
field operations operate as follows: The commin-
gled oil and gas would enter the oil and gas inlet lo-

cated near the top of the shell of the separator and
be discharged into the runaround baffle, which is

^Iso located near the top of the shell. The run-

around baffle being substantially larger in cross-

sectional area than that of the inlet opening, the

velocity of the commingled oil and gas would be de-

creased in its travel through the runaround baffle.

The commingled oil and gas thus entering the run-

around baffle would be defiected by this runaround
baffle, and the heavier particles, consisting of the

oil, would be deposited upon the inner wall of the
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shell of the separator. The oil so deposited on the

inner wall of the shell would flow down the shell in

a thin fihn, thus allowing the gas to escape there-

from toward the center of the separator. The film

of oil on the inner wall of the separator, after the

gas has escaped therefrom, would collect in the bot-

tom of the [53] separator, the separator being

provided mth an oil outlet from the collecting

chamber for the oil in the bottom of the separator,

and the gas separated from the flowing film of oil

would be discharged from the top of the separator

through a gas take-off means, such gas take-off

means and oil outlet being provided with suitable

valves operating in synchronism so that a sufficient

body of oil is maintained in the collecting cham^ber

in the bottom of the separator to provide submer-

gence of the oil outlet means. That the oil and gas

separators manufactured and sold by the defendant,

Lorraine Corporation, under ordinary field condi-

tions operate under pressure, all of such separators

being provided with a pop safety-valve on such sep-

arators for the purpose of relieving an undue accu-

mulation of pressure in such separators.

Affiant further states that he has read the Trum-

ble Patent No. 1,269,134 in suit and is familiar with

the same ; that the function of these runaround baf-

fles, as illustrated in Exhibit ''A" hereto, Figs. 1,

3, 4, 5 and 6, is to slow down the velocity of the in-

coming oil and gas and is the means for spreading

the oil in a thin film on the inner wall of the shell

of the separator in substantially the same manner
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as do the baffles or cones 22 and 22-a of the Trum-

ble patent in suit.

JOHN D. HACKSTAFF.

Subscribed and sworn to before me this 12th day

of September, 1929.

[Seal] MEYER WEISIMAN,
Notary Public in and for the County of Los An-

geles, State of California.

[Indorsed] : Filed Sep. 13, 1929. [54]
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EXHIBIT *'A."

(Same as Exhibit "A" attached to Affidavit of WiU-

iam McGraw.) [55]

[See page 26, Printed Transcript of Record.]

EXHIBIT *'C."

(Same as Exhibit "C" attached to Affidavit of

Ralph Foster.) [56]

[See page 37, Printed Transcript of Record.]
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[Title of Court and Cause—Cause No. Q.-38-M.]

ANSWER TO BILL OF COMPLAINT.

Now comes the defendant in the above-entitled

cause and for answer unto the bill of complaint,—

I.

Admits that plaintiffs, Francis M. Townsend, Mi-

Ion J. Trumble and Alfred J. Gutzler, are residents

of the county of Los Angeles, State of California,

and citizens of said state.

11.

Admits that defendant, Lorraine Corporation, is

a corporation organized and existing under the

laws of the State of Nevada, and has a regular and

established place of business in the county of Los

Angeles, within the Southern District of California,

Central Division.

III.

Admits that the ground upon which the court's

jurisdiction depends is that this is a suit in equity

arising under the patent laws of the United States.

[58]

IV.

Denies that heretofore, to wit, on and prior to

November 14, 1914, or at any other time or at all,

said Milon T. Trumble was the original and first

or any inventor of a certain new and useful inven-

tion, to wit, a crude petroleum and natural gas

separator, and denies there was any invention in

such device and denies that the same had not been

known or used by others in this country before
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his alleged invention thereof, and denies that the

same had not been patented nor described in any

printed publication in this or any foreign country

before his said iuA^ention thereof, or more than two

years prior to his application for a patent, and de-

nies that the same was not in public use or on

sale in this country for more than two years prior

to his application for a patent in this country, but

admits that heretofore, to wit, on November 14,

1914, Milon J. Trumble filed an application in the

United States Patent Office praying for the issuance

to him of letters patent for said alleged new and

useful invention.

V.

Alleges that this defendant is without knowl-

edge as to whether or not prior to the issuance of

any patent on the aforesaid alleged invention said

Milon J. Trumble for value received, or at all by

an instrument in writing or otherwise sold and

assigned to Francis M. Townsend and Alfred J.

Gutzler an undivided interest in and to the alleged

aforesaid new and useful invention and in and to

any and all letters patent that might be issued

therefor on any such application and in and by

said assignment requested the Commissioner of

Patents to issue said patent to the said Milon J.

Trumble, Francis M. Townsend and Alfred J.

Gutzler, their heirs, legal representatives and as-

signs, and being without such knowledge on such

ground denies each and every of said allegations

contained in Paragraph V of said complaint, and

for want of knowledge also denies that any such
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alleged assignment in writing was [59] filed in

the Patent Office of the United States prior to the

issuance of any alleged letters patent on said appli-

cation.

VI.

Alleges that this defendant is without information

and upon such ground denies that thereafter, to

wit, on Jime 11, 1918, or at other time or at all,

letters patent of the United States for said alleged

invention, dated on said last-named day and num-

bered 1,269,134, were issued and delivered by the

Government of the United States to the said Milon

J Trumble, Francis M. Townsend and Alfred J.

Gutzler, and upon the same ground denies that

any sole and exclusive right whatsoever to make,

use, and vend the said invention throughout the

United States of America and the territories thereof,

was granted or issued and this defendant demands

oyer of said alleged letters patent as proffered in

Paragraph VI of said complaint.

VII.

Alleges that this defendant is ^^ithout knowl-

edge and therefore denies on such ground that

plaintiffs ever since the issuance of said letters

patent or at all have been and are now the sole

holders and owners of said alleged letters patent

and all or any rights and privileges alleged to be

granted by them, and upon the same ground and

upon want of knowledge also denies that said plain-

tiffs under the firm name of Trumble Gas Trap

Company, constructed, made, used and sold appar-

atus containing and embracing and capable of carry-
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ing out the invention patented by the said letters

patent, and upon each of said apparatus have
stamped and printed the day and date of and the

number of said letters patent and the same have
gone into general use, and denies that any such
marking as alleged in Paragraph VII of the com-
plaint would be a sufficient marking under the

law to give constructive notice to this defendant
of the grant and issuance of any such alleged let-

ters patent, and this defendant alleges that plain-

tiffs have [60] departed from and do not use

the alleged invention described in any such pre-

tended letters patent, and that the same is of no
utility whatsoever.

VIII.

Admits that on or about the 3d day of January,

1921, plaintiffs, Francis M. Townsend, Milon J.

Trumble and Alfred J. Gutzler brought their bill

in equity in the Southern District of the United
States for the Southern District of California

against David G. Lorraine, and in said suit com-
plained that said defendant had infringed and
threatened further infringement of said letters

patent No. 1,269,124; that the said defendant filed

his answer to said bill of complaint ; that said cause

came on to be heard on the pleadings and proof and
was argued before the Honorable Charles E. Wol-
verton. District Judge, by counsel for the respective

parties, and briefs filed therein; admits that on

September 26, 1922, a decree was entered for plain-

tiffs in said suit adjudging said letters patent good
and valid in law, particularly as to claims 1, 2, 3,
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and 4 thereof; and that said plaintiffs Francis

M. Towmsend, Milon J. Trumble and Alfred J.

Gutzler were the rightful owners of alleged United

States letters patent No. 1,269,134; that defendant

had infringed upon said letters patent, and particu-

larly claims 1, 2, 3, and 4 thereof, and ordering,

and adjudging that a writ of injunction issue out

of and imder the seal of said Court directed to

said defendant and commanding and enjoining said

defendant from infringing upon claims 1, 2, 3, and 4

of said letters patent and ordering an accounting of

profits and damages by reason of such infringement

;

admits that an appeal was taken by the defendant

in that case and that the same was heard in due

course by the United States Circuit Court of Ap-

peals for the Ninth Circuit; and that on June 4,

1923, said court rendered an opinion affirming the

validity of the alleged patent and finding that [61]

said patent was infringed by defendant in said

suit and that such opinion of the Circuit Court of

Appeals of the Ninth Circuit appears in Vol. 290

Fed. Rep., at page 54.

Admits that during the pendency of said suit

the defendant therein David Gr. Lorraine trans-

ferred his then existing business in the manufacture

of crude petroleum and natural gas separators

to the defendant herein Lorraine Corporation,

which corporation thereupon became the successor

to the said David G. Lorraine in the manufacture

of crude petroleum and natural gas separators, and

continued to and participated in the defense of

said suit; but this defendant denies that such

decree of Judge Wolverton referred to in Para-
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graph VIII of said complaint and above in this

answer was affirmed by said Circuit Court of

Appeals; but alleges on the contrary that said

decree was reversed and alleges that said claims

upon such reversal in said opinion were so narrowly

construed that only a single separator (referred to

in said opinion as Tonner No. 3 Trap) was found

to be an infringement of said claims or any of

them; and defendant further alleges that it

appeared in the record in said cause that there was

only a single one of such Tomier No. 3 Traps made

and that was made experimentally and was found

to be a failure and was without any use there-

upon abandoned and consequently that there was no

profit or damages derived by said defendant from

its experimental use. And this defendant alleges

further that such interpretation rendered said

patent of practically no value whatsoever and that

the same as so construed is void for want of utility,

but this matter had never been brought to the at-

tention of the Court of Appeals during the trial of

that cause in any adequate manner. Defendant fur-

ther alleges that thereafter on contempt proceedings

in this court said claims were further narrowed and

held not to apply to a device which was then the

commercial form of separator used by said defend-

ant. [62]

IX.

Denies that on or about the 26th day of April,

1926, the defendant herein sought and plaintiff

granted a license to defendant under said patent

1,269,134, as set forth in paragraph IX of the com-
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plaint but admits that on or about the 2d day of

April, 1926, plaintiff granted a license to this de-

fendant under said letters patent, to manufacture,

use, and sell gas traps of a certain specific construc-

tion as illustrated and shown in certain drawings

attached to and made part of said license; denies

specifically that the defendant ever sought such

a license and alleges that the subject matter to

manufacture, use and sell, which said license

covered, had been prior thereto adjudicated by

this court by the Honorable Benjamin F. Bledsoe,

as Judge thereof, not to be an infringement of said

letters patent even as the same were broadly con-

strued prior to the decision of Judge Wolverton

hereinbefore referred to ; and defendant alleges that

there was no consideration whatsoever for said

license and that the same was for want of considera-

tion wholly void and of no legal effect ; and defend-

ant further alleges that the forms of trap illustrated

in the drawings attached to said license, were in

in the light of the decision by the Circuit Court of

Appeals hereinbefore referred to, clearly non-

infringements of any of the claims of said letters

patent.

X.

Denies that by reason of any infringement as

alleged in Paragraph X of the complaint, plaintiffs

or any of them have suffered damages and that de-

fendant has realized profits and defendant denies

that there has been any infringement whatsoever of

said letters patent. [63]
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XI.

Denies that defendant is now or was at the time

of the filing of the bill of complaint carrying on

any such alleged infringement as referred to in

Paragraph XI of said complaint and denies that

defendant threatens to continue to infringe and

alleges on the contrary that defendant's separators

charged to infringe employ an entirely different

mode of operation and principle of separation from

that forming the alleged essence of invention of

said Trumble patent in suit and denies that plain-

tiffs have cause for complaint whatsoever.

XII.

And for a separate affirmative defense, defend-

ant,

—

Alleges that each and every part, means, or

elements, as well as the use, function, and effect

thereof (both singly and in divers substantially

similar associations of means, apparatus, and pro-

cesses) of the subject matter described in each

and every of the claims of said letters patent num-

ber 1,269,134, were, long prior to the alleged in-

vention thereof by the said Milon J. Trumble,

matters of common knowledge among those skilled

in the art of crude petroleum and natural gas

separators (as shown particularly by the letters

patent and printed publications hereinafter in this

complaint referred to), and that by reason of such

general common knowledge the conception, descrip-

tion, and production of the subject matter described

in each and every of the claims thereof and particu-

larly claims 1 to 4 inclusive of said letters patent
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did not require or involve the exercise of the in-

ventive faculty, and that said letters patent and

each and every of the claims thereof and particu-

larly claims 1 to 4 inclusive of said letters patent

are null and void for want of invention. [64]

XIII.

And for a further separate and affirmative de-

fense, defendant,

—

Alleges that the subject matter of each and every

of the claims and particularly claims 1 to 4 in-

clusive of said letters patent number 1,269,134,

was not novel at the time of the alleged invention,

but that, on the contrary, the same has been patented

or described in the following letters patent of the

United States, being printed publications, prior to

the alleged invention and discovery by the said

Milon J. Trumble or more than two j^ears prior

to his application for a patent therefor;

Name of Patentee

.

Number

.

Date Granted.

Bra: . E. V. 1,014,943, Jan. 16, 1912,

Barker, A. W. 927,476, July 13, 1909,

Bougher, J. S. 535,611, Mar.12, 1895,

Branch, J. G. 724,254, Mar. 31, 1903,

Brown, L. VV. 968,534, Aug. 30, 1910,

Cooper, A. S. 815,407, Mar. 20, 1906,

GuUinan, J. S. 611,314, Sept. 27, 1898,

Fisher, Chas. E. 1,182,873, May 9, 1916,

Gray, J. L. 933,976, Sept. 14, 1909,

Huxley, C. E. 796,429, Aug. 8, 1905,

Mcintosh, G. L. 1,055,549, Mar. 11, 1913,

Moore, W. 428,399, May 20, 1890,

Manning, C. E. 445,472, Jan. 27, 1891,



Number. Date Granted.

689,366, Dec. 17, 1901,

856,088, June 4, 1907,

663,099, Dec. 4, 1900,

856,549, June 11, 1907,

,095,478, May 5, 1914,

395,185, Dec. 25, 1888,

768,628, Aug. 30, 1904,

249,487, Nov. 15, 1881,

989,927, Apr. 18, 1911,

426,880, Apr. 29, 1890,
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Name of Patentee.

Newbold & Lowry,

Newman,

Reynolds, W. H.

Senter, J. F.

Strohbach, F.

Simpson, W. L.

Schlieper, J. E.

Shelter, E. P.

Saybolt, G. M.

Taylor, W. A.

[65]

—the specifications and drawings of each of which

said letters patent were offered and received in

evidence in the cause xeiered to in paragraph VIII

of the complaint herein, on a hearing on the 21st

day of December, 1922, of plaintiffs' motion that

defendant therein be punished for contempt for

alleged violation of an injunction theretofore en-

tered by this court (Judge Wolverton) (of which

alleged contempt this defendant was thereafter

purged), of which, being already in evidence in

said cause, (upon which motion for preliminary

injunction herein is largely based), this defendant

requests the Court to take judicial notice. And
defendant believes, and therefore alleges on infor-

mation and belief that the same has also been

patented and described at the time last aforesaid

in various other letters patent or printed i3ublica-

tions, the names of which patentees and the dates

of their patents and when granted, and the particu-

lars concerning such publications this defendant
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has not sufficient information to set forth at the

time of filing this answer but which he prays leave

to insert by way of amendment when the same

shall have been discovered.

XIV.

As a further separate affirmative defense defend-

ant,

—

Further alleges that the said letters patent

#1,269,134, are wholly void and without legal effect,

for the reason that the said Milon J. Trumble

surreptitiously or unjustly obtained the same for

that which was in fact invented by another, namely,

by Charles E. Fisher, who was using reasonable

diligence in adapting and perfecting the same, and

who on the 20th day of November, 1913, approxi-

mately a year prior to the pretended invention

thereof by the said Milon J. Trimible filed his

application for United States letters patent in the

United States Patent Office fully disclosing the

same and to Vv'hom, upon such application letters

patent of the United States, Niunber 1,182,873, were,

[66] on the 9th day of May, 1916, granted to the

said Charles E. Fisher, evidence concerning which

defendant, having heretofore filed and offered in

evidence on the 21st day of December, 1922, on the

hearing of plaintiffs' motion that defendant in said

cause be punished for contempt for alleged viola-

tion of the injunction of this court (and of which

alleged contempt this defendant was thereafter

purged) and which, being already in evidence in
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the cause (upon which motion for preliminary in-

junction herein is based), this defendant requests

the Court to take judicial notice.

XV.
As a further separate and affirmative defense

defendant,

—

Alleges that the question of whether or not de-

fendant's form of trap illustrated in the drawings

attached to said alleged license agreement consti-

tutes an infringement of any of the claims of said

letters patent, 1,269,134, has been passed upon and

adjudicated in proceedings in this court in cause

No. E.-113—Equity, To^msend et al. vs. David

G. Lorraine, in which proceedings said defendant

in said last-mentioned cause was charged with con-

tempt for violating the injunction theretofore

granted, the hearing of w^hich contempt proceed-

ings was had in this court on the 21st day of De-

cember, 1922, before the Honorable Benjamin F.

Bledsoe, then Judge of this court, and upon which

hearing said defendant was thereafter purged of

such charge of contempt and said model of gas and

oil separator, such as illustrated in the drawings

attached to said license agreement, was found not

to be an infringement of any of the claims of said

letters patent; and that any charge of infringe-

ment based upon the assumed infringement by the

subject matter covered by said license agreement is

res adjudicata.

WHEREFORE defendant prays that plaintiffs'

bill of complaint be dismissed and that this defend-
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ant have judgment [67] against plaintiffs for its

costs and disbursements herein.

LORRAINE CORPORATION.
By DAVID G. LORRAINE,

President.

WESTALL and WALLACE,
(ERNEST L. WALLACE and JOSEPH P.

WESTALL),
By JOSEPH F. WESTALL,

Solicitors and of Counsel for Defendant.

State of California,

County of Los Angeles,—ss.

David G. Lorraine, being first duly sworn deposes

and says, that he is president of defendant Lorraine

Corporation and is familiar with all facts and cir-

cumstances set forth in the foregoing answer, and

that he has read the same and that the same is tme

of his own knowledge, except as to matters therein

stated to be upon information and belief and to

those matters he believes it to be true.

DAVID a. LORRAINE.

Subscribed and sworn to before me this 2d day

of October, 1929.

[Seal] MARGARET FEENEY,

Notary Public in and for the State of California,

County of Los Angeles.

My Commission expires July 2/33.

[Endorsed] : Filed Oct. 2, 1929.
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Received copy of the within answer this 2d day

of October, 1929.

LYON & LYON,
HENRY S. RICHMOND,

Attorneys for Plaintiffs. [68]

[Title of Court and Cause—Cause No. Q.-38-M.]

NOTICE OF EVIDENCE RELIED UPON IN
RESPONSE TO ORDER TO SHOW CAUSE
WHY INJUNCTION SHOULD NOT IS-

SUE.

To the Above-named Plaintiffs, and to Frederick

S. Lyon, Leonard S. Lyon, Henry S. Richmond,

and Frank L. A. Graham, Their Attorneys:

You and each of you will please take notice that

in response to the order to show cause why pre-

liminary injunction should not issue in the above-

entitled cause, the hearing of which has heretofore

been set by stipulation and order of Court on the

7th day of October, 1929, defendant files contem-

poraneously with this notice and will rely upon,

their verified answer to the bill of complaint, and

the affidavits of David G. Lorraine, E. P. Shaw,

and T. D. Boyce, and shall also call to the attention

and rely upon the files, records, exhibits and ]3ro-

ceedings in Cause No. E.-113—Equity, Townsend et

al. vs. David G. Lorraine, and upon the files, records,

and proceedings in said last-mentioned cause on ap-

peal being No. 3945 in the United States Circuit

Court of Appeals and particularly upon the pro-

ceedings in said cause E.-113—Equity in which it
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was sought to punish the defendant therein for

contempt in the manufacture and ^^^^/^M
fendant's Model 16 trap, and shall particularly call

to the attention of [69] the Court the opinions

and decrees entered in all of said proceedmgs.

Dated this 1st day of October, im
WESTALL and WALLACJi,

(JOSEPH F. WESTALL and ERNEST L.

WALLACE),
By JOSEPH E. WESTALL,

Solicitors and of Counsel for Defendant. [70]

[Title of Court and Cause-Cause No. Q.-38-M.]

4-pT^IDAVIT OP DAVID G. LORRAINE IN OP-

pSs7tI0N TO MOTION FOR PRELIMI-

NARY INJUNCTION.

State of California,

County of Los Angeles,—ss.

David G. Lorraine, being first duly sworn, deposes

and savs: I am president of the defendant Lor-

raine Corporation and have been such since the date

of its incorporation in May, 1923. Defendant com-

pany was incorporated to take over an extensive

business m the manufacture and sale of oil and gas

separators of the general kind involved m this con-

troversy, which I had, prior to that tmie, bu It up^

Since such incorporation, I have had full control o

the design of gas and oil separators made and so d

by defendant, and I am consequently quite familiar
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with the details of their construction as well as

with their mode of operation.

My active study of the separation of oil and gas

and of devices for such purj)oses began fourteen

or fifteen years ago, and for many years preceding

the filing of the complaint in this cause I have de-

voted my time almost exclusively to the endeavor

to secure the highest degree of excellence in gas

traps for such separation. [71]

As part of such labor I have made a careful and

very exhaustive study of every patent granted on

oil and gas separators and have expended many
thousands of dollars in experimenting with various

forms of such devices. I have also built and tried

out extensively many different designs of such de-

vices. As a result of such study I have from time

to time made what I believed to be important dis-

coveries in the art and have covered the same by

letters patent. Among the most important of these

patents granted to me are the following:

1,373,664, granted April 5, 1921, and its reissue

No. 15,220, granted Novem. 8, 1921

;

1,396,860, granted November 15, 1921;

1,577,917, granted March 23, 1926;

1,620,771, granted March 15, 1927.

As an important part of this experience I have

observed the operation of gas traps in every oil-

field in the United States constantly making changes

in the design of my said product to meet conditions

in the various fields throughout the world and con-

stantly experimenting with various forms and modi-

fications of my trap in order to determine the best

manner of producing a product which would be of
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universal application. By such study, observation

and experimentation I have been able to maintain

the rank of defendant company as one of the most

important distributors of oil and gas separators

in the world. At the present time the Lorraine

CorxDoration sells on an average approximately $67,-

000.00 worth of gas traps per month. The prices

of such traps range from $450.00 to $2,350.00 each.

At some slight preliminary indication of the value

of my contributions to this art and to the lack of

value of that of the Trumble patent in suit, it is

a fact that plaintiffs i^ay to the Lorraine Corpora-

tion, and have paid for several years a substantial

royalty for a license under my patents, while neither

[72] I nor the defendant company have ever paid

to plaintiffs any royalty whatsoever for any license

under the patent in suit. It is true that plaintiffs

granted to the Lorraine Corporation a license under

the Trumble patent in suit, which license is set forth

as an exhibit to the bill of complaint herein, but

such license was granted, after this court, through

Judge Bledsoe, had, on contempt proceedings, ad-

judicated that the design of trap illustrated in the

drawings attached to said license and to which said

license was limited, was not within the scope of

the Trumble patent in suit, and was not an in-

fringement thereof. The license was granted by

plaintiffs without any consideration whatsoever and

solely as a device or scheme or means for making

it appear to third parties that there was some prac-

ticable scope to the Trumble patent in suit, and that

it contained certain features of practical value,

while the fact was that such patent had been con-

strued in such decisions on contempt and by the
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Circuit Court of Appeals to be so narrow as to be

worthless in preserving any monopoly or covering

any principle of operation that was at all worth

covering.

Having been through extensive and expensive

litigation respecting the patent in suit I am especi-

ally familiar with it, and what is more important

I am thoroughly conversant with the manner in

which such patent was construed in the various

decisions of this court and the Court of Appeals

respecting it.

I also know precisely from numerous experiments

of various kinds, which have cost me a great deal

of money, just exactly how the combined oil and

gas will behave inside the separator not only of

the Triunble design of trap but of all others, and

particularly those involved in the present proceed-

ing.

There were five forms of traps charged to be in-

fringements of the Trmnble patent in suit in such

former litigation. Only one of these forms was

found to be an infringement, the remainder were

expressly adjudicated not to be infringements; and

[73] from these specific findings and the clear

language of the Court's opinion accompanying

them, the scope of the Trumble patent has been

made clear beyond any possibility of real or sub-

stantial controversy.

In order that the Court may clearly and distinctly

visualize what has heretofore been found by the

Courts not to be infringements of the Trumble pat-

ent, I set forth below very clear illustrations.

These are accurate in all respects. [74]
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As indicated by the labelling of the foregoing

illustrations, Model 1 correctly illustrates the con-

struction shown and described in my patent reissue

15,220, and the illustrations following that just

above referred to of Model 2 respectively show the

trap as it was usually put out, namely, with the—

L—connection (designated by the niuneral 4 on

said illustration erroneously referred to in prior

proceedings as a "nipple") in about the center of

the oil receiving chamber and the next illustration

showing the same alleged ''nipple" machined off

so as to fit tightly against the partition forming

one wall of the oil receiving chamber. It is im-

portant to note that each of these drawings are

made to scale, and correctly in every respect illus-

trate the constructions in question, being copies

of similar illustrations which were contained in

the brief on my behalf before the United States

Circuit Court of Appeals, the complete accuracy

of which was never questioned.

Subsequent to the decision of the trial court

(Judge Wolverton) (afterwards reversed as afore-

said, by the Court of Appeals), I caiised the con-

struction of my traps to be changed and got out

what was known as Model 16 trap which is fully

illustrated in the proceedings on contempt and a

model of which will be produced to this afi&davit on

the hearing of plaintiffs' motion for injunction.

[78]

There were thus four types of traps strenuously

contended in prior proceedings to be infringements

of the Triunble patent which have been fully ad-
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judicated not to be infringements, namely, the de-

vice of my reissued patent 15,220 (referred to in

the opinion of Judge Wolverton as Model 1). The

two forms of Model 2 above illustrated, one with

a nipple machined off to fit tightly against the par-

tition and lastly Model 16 trap.

There was only one form of separator which was

found to be an infringement in any prior litigation.

The following illustration is a correct drawing, also

made to scale, of the only form of separator found

to be an infringement of the Trimable patent in

suit. This is referred to in the Circuit Court of

Appeals' opinion, as Towner No. 3 Trap (correct

name as shown by the record is Tonner). [79]
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It is difficult to draw the line that separates the

finding of noninfringement by the construction of

my reissue letters patent 15,220, and the finding of

infringement by Tonner No. 3 Trap. The only

possible explanation is that the Court believed that

in Tonner No. 3 the oil was not splashed but was

spread in a thin film over an extended surface down

which it flowed. The Court doubtless found in the

case of my patent construction, of reissue patent

15,220, that the oil was splashed about and that some

of it, although possibly only a small portion, fell

to the bottom of the separator in drops or streams,

and was not entirely spread out in a thin film, or

was spread in a thick uneven layer on the wall of

the separator.

I am of course quite familiar with the forms of

separators referred to in the affidavit of William

McGraw and illustrated in Figs. 1 to 6 of Exhibit

"A" to such affidavit. The descriptions of these

traps as contained in such affidavit and the illustra-

tions referred to, appear to me to be substantially

correct illustrations of traps I have made at about

the times and before the times alleged in such af-

fidavit. The explanation as to the mode of opera-

tion and the disposition of the mixed oil and gas

when it reaches the trap as contained in the Mc-

Graw affidavit, is most emphatically erroneous as

I am prepared and will be prepared to demonstrate.

I have prepared models showing more fully the

devices attempted to be illustrated in said Exhibit

''A" to the McGraw affidavit, and will present them

with this affidavit on the hearing of the order to

show cause. All of these alleged infringing traps
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referred to in the McGraw affidavit are much further

removed from similarity in principle or oiDeration

and from being possible infringements of the

Trumble patent in suit than those before the Cir-

cuit Court of Appeals and before Judge Bledsoe

which were expressly found not to infringe. Con-

trary to the statements contained in said affidavit

of William McGraw, in none of [81] such traps

(Figs. 1 to 6, inclusive, Exhibit "A," McGraw affi-

davit) is the oil spread in any thin film on any

surface. Some of the oil undoubtedly strikes the

vertical wall of the separator in a manner similar

to many forms of traps of the prior art but a por-

tion of it will fall to the bottom of the separator

without striking the wall and further/ore that

which does strike the wall will not be spread out

in a thin film but will flow down the wall in irregu-

lar heavy streams ; in other words will act exactly as

does the oil in the models founds by the Circuit

Court of Appeals and Judge Bledsoe not to con-

stitute infringements of the Trmnble patent in suit.

I believe that such fact will be obvious upon inspec-

tion, but if th-e Court is in any manner in doubt,

inasmuch as the matter is of very great im^^ortance

to me and I will be irreparably injured in my good-

will in the sale of traps if the Court should grant

the present motion, I shall be glad to go to what-

ever expense may be necessary to thoroughly dem-

onstrate to the Court or to a commissioner ap-

pointed by the Court, that in none of the alleged

infringing traps now before the Court, does the oil

spread out in a thin film as limited in the Trumble

patent in suit.
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What the Court of Appeals said in the opinion

reversing- Judge Wolverton in the case of E.-113

—

Equity, reported 290 Federal, page 54, in differen-

tiating the device found not to be an infringement

])y such decision, is obviously equally true of the

traps alleged to be infringements on the present

motion, namely, Figs. 1 to 6 inclusive of Exhibit

"A" of the affidavit of William McGraw. The

Court said (top of page 56, 290 Fed.) :

"While appellant employs a similar chamber

or compression tank together with the element

of pressure in the tank, the crude mixture is

introduced with greater force than in the

Trumble device, and instead of gravitating

evenly over the conical spreaders and from them

down the chamber walls, the incoming stream

is broken up by the inclined bottom or deflect-

ing plate of the patent model, or the bell-shaped

nipple, and in part splashed against the cham-

ber wall and partition, the other part falling

free into the settling pool. Some of the por-

tion striking the partition-plate and chamber

[82] walls doubtless flows down the surfaces

to the pool below, and, so flowing in a sort of

a sheet, is suggestive of the Trumble process.

But the filming is only slight and incidental,

and apparently these features of appellant's

apparatus are primarily designed to get the

requisite exposure for the escape of gas, by

dividing the body of the froth into drops and

splashes and streamlets, rather than by spread-

ing it as a sheet or film on a solid backing, and

also to guard the settling pool against direct
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discharge into it of the incoming stream at a

high velocity causing violent agitation and in-

terfering with the separation, by gravitation, of

the sand and water from the oil."

In each of the devices charged to be infringe-

ments on the present motion (Figs. 1 to 6, inclusive,

except Fig. 2 of Exhibit ''A" of the McGraw affi-

davit) the circular trough inside of the separator is

practically a continuation of the oil inlet pipe ex-

cept the form illustrated in Fig. 3 of said exhibit,

which more nearl}^ resembles Model 16 found by

Judge Bledsoe not to infringe. The oil flows in

the bottom of the trough at a considerable depth

and no separation takes place in this oil inlet pas-

sage that is of any particular consequence, the only

real separation taking place when the oil is dis-

charged into the chamber, constituting the main

portion of the trap. The oil then flows from the

end of the inlet pipe, some of it no doubt striking

the chamber wall and flows down such wall in a

stream. The part that does not strike the chamber

wall falls directly to the settling pool.

Fig. 2 of Exhibit "A" of the McGraw affidavit

illustrates a form of trap which has been adjudi-

cated by the Court of Appeals not to be within the

scope of the Trumble patent and not to be an in-

fringement thereof.

The language of the Circuit Court of Appeals in

its opinion in the former case about the middle

of page 59 of 290 Fed. Reporter, clearly differenti-

ates the forms of device alleged in this present pro-

ceeding to be infringements as follows:
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"Our couclusion is that, in the light of the

prior art and the patentee's interpretation of

his claims in the Patent Office, the claims are

to be read onlv upon apparatus by which sub-

stantially the whole body of oil is spread as

[83] a film or thin sheet on a backing wall,

and is not, in the course of the process of sepa-

ration, broken up by any means into drops or

streamlets; and, if so read, they do not reach

the structure exhibited in the drawings of ap-

pellant's patent or in the model identified by

the bell-shaped discharge nipple."

I know from my past experience in litigation in-

volving the Trumble patent in suit that any pre-

liminary injunction which might be granted by this

Court will be advertised in every possible way in

order to injure the goodwill of defendant as much

as possible. To the confusion of the trade and pub-

lic the real scope of the Trumble patent in suit mil

be subtly misrepresented in ways impossible of

control by the Court. Any bond which may be

given by plaintiffs cannot possibly be adequate to

cover the resulting irreparable injury which must

inevitably follow the issuance of such an injunction,

as sought by the present motion.

I have never been secretive about disclosing the

construction of the models and designs of my trap.

They have been freely advertised and their interior

construction shown to prospective purchasers and

others, and I have always given full information to

plaintiffs concerning their construction and design.

This is particularly apparent from the affidavit of
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William McGraw, near the bottom of page 6 of said

affidavit, where said witness admits, that I exhibited

drawings to a representative of plaintiffs showing
the trap designated as Fig. 1 of Exhibit "A" of

said affidavit. It is to be noted also that McGraw—
(page 2, line 11 of the affidavit) admits that he
knew of the manufacture and sale by me of the

trap of said Fig. 1 in the spring or summer of 1928.

Since that time plaintiffs have permitted me to

continue in the business and built up a large and
extensive trade in the manufacture and sale of the

traps now complained of for over a year and there-

fore have been guilty of a great and mireasonable

delay in calling to the attention of this Court their

present alleged rights; which is entirely incon-

sistent with their present contention, that they

[84] are being irreparably injured by my acts in

the premises.

The defendant Lorraine Corporation is amply
able financially to pay all possible damages which
might be finally he decreed against them in case

infringement should be found. In case of a final

decision in favor of plaintiff's in this case, plain-

tiff's would be entitled to the recovery of a money
judgment, but in the event a preliminary injunc-

tion should be granted on the present motion, pos-

sible recovery on plaintiffs' injunction bond could

not repair the injury done to the goodwill of de-

fendant company, and as before stated plaintiffs

have waited long before asserting their pre.sent al-

leged rights.

Fig. .3 of the McGraw affidavit was first made by
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me prior to July 25, 1928, and with the full knowl-

edge of plaintiffs and Avithout protest from them

until the filing of the present suit.

Fig. 6 of the McGraw affidavit was first made by

me about September, 1928, and since, and yet there

has been no protest by plaintiffs until this suit has

been filed. Fig. 2 of the McGraw affidavit is a

design that is covered by my patent No. 1,620,771,

granted May 26, 1924. The first trap of this design

was made by me before the filing date of the appli-

cation for the patent last referred to that is prior

to May 26, 1924, and since, and yet there has been

no protest on the part of plaintiffs since the de-

cision of the Court of Appeals until the filing of

this suit. I believe that all of the traps which are

now complained of were made at least a year prior

to the filing of the present suit and there has been

no protest by plaintiffs nor claimed that they in-

fringed until this application was made.

In the proceedings on contempt involving Model

16 (which was, as before stated, found by Judge

Bledsoe, not to constitute an infringement of the

patent in suit) certain apparatus was set up in the

yards of the Lacey Manufacturing Company on

North [85] Main Street to show what happened

to oil w^hen it flowed into and through a trap. At

that time Court and counsel were invited to attend

a test of the trap and provision was made to ob-

serve the inside of the trap during operations. We
invited Court or counsel to select their own grade

or quality of oil and measure of oil and gas and

pressure conditions, but our invitation was declined.
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However, we did produce affidavits on said motion

fully describing the tests that we had made and

illustrating them as far as was possible by accurate

photographs. I attached hereto a set of the photo-

graphs forming part of our showing in opposition

to the motion in contempt proceedings, which will

show how the oil will flow out of the end of a pipe

and will show clearly that whether the voliune is

large or small it at no time spreads out on the wall

of the separator in anything resembling a film.

This showing is particularly pertinent as a demon-

stration that the form of trap illustrated in the

drawings attached to the license agreement set up

in the bill of complaint herein, cannot possibly be

an infringement of the Trumble patent under any

possible interpretation of such patent.

DAVID G. LORRAINE.

Subscribed and sworn before me this 1st day of

October, 1929.

[Seal] MARGARET FEENEY,
Notary Public in and for the County of Los An-

geles, State of California.

My commission expires July 2/33. [86]
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[Title of Court aud Cause—Cause No. Q.-38-M.]

AFFIDAVIT OF T. D. BOYCE IN OPPOSI-

TION TO MOTION FOR PRELIMINARY

INJUNCTION.

State of California,

County of Los Angeles,—ss.

T D. Bovce, being first duly sworn, deposes and

says: I reside at 42291/4 West 28th Street, Los An-

geles, California. I am a petroleum engineer with

about 25 years of experience. I have had a very

wide and extensive experience during that time in

all branches of the oil business. I was employed

by the Associated Oil Company of California m

the central and northern portions of the state 20

>ears ago doing general work in the engineering

line relating to petroleum. During the latter por-

tion of such time I was made manager of the equip-

ment department of the Associated Oil Company

at San Francisco.

After leaving the employ of the Associated Oil

Company I worked for two small companies in

the same general capacity for nearly two years.

Shortly after this time I was employed by the Ed-

ward L. Doheny interests doing miscellaneous and

general engineering work in connection with the

petroleimi industry having much to do with the

handling of the various devices and equipment

[91] necessary for the handling of oil which in-

cluded the drilling of oil-wells. During the past

25 years I have been fully acquainted and very fa-

miliar with the construction and mode of operation
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of various mechanical aids for oil and gas pro-

ductions.

I have been familiar with the operation of oil and

gas separators to be attached to flowing wells since

about 1910, possiblj^ a little later. In those early

days there was not much attention paid to the con-

servation of gas, and large quantities of gas was

permitted to go to waste. It has only been since

about 1916, at which time the manufacture of casing-

head gas became an industry that real conservation

of natural gas has attracted any particular atten-

tion among oil producers. Pre^aous to that time

it was customary to blow gas in the air through

two or three inch pipes set fifteen or twenty feet

up in the air, and the gas was used to furnish illumi-

nation for the camps and leases in general.

I was also emploj^ed in the same general capacity,

which covered a very wide miscellaneous field neces-

sitating knowledge of all phases of the oil industry

by Doheny interests for approximately nine or ten

years during which time my duties brought me in

intimate contact with all forms of oil-well devices.

Since that time I was employed by the Guggenheini

interests in Alaska for exploration and development

work in the petroleum industry and during which

time I had full charge of the drilling of various

exploratory wells. Since that time I have followed

the profession of an independent petroleum engi-

neer.

I am very familiar with the construction and

mode of operation of gas and oil separators, as I

have before intimated and particularly those in use

at the present time.
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I have seen and examined and am familiar with

the Trumble patent in suit in the above-entitled

cause and I am also familiar with the different

forms of such devices made and sold by the defend-

ant Lorraine Corporation and referred to in the

affidavit of [92] William McGraw and illustrated

in the exhibits attached thereto which I imderstand

are contended to be infringements of the said Trum-

ble patent. I have also examined models of such

alleged infringement and I understand perfectl}^

the manner in which such devices operate. I am

quite familiar with the manner in which oil behaves

•when it enters the gas trap. It is usually mixed

with gas and the proportions of gas and oil that

comes from a flowing well into a trap vary greatly

at different wells.

It is not true as stated in affidavits filed on behalf

of plaintiffs on the present motion in opposition to

which this affidavit is given that any oil entering

any of the devices referred to in the McGraw affi-

davit after reaching the interior of the trap flows

in anything which might be properly described as

a thin film domi the walls of the separator. Most

of the oil entering into the main portion of the trap

is allowed to fall in streams or drops to the oil level

below and while undoubtedly some of such oil will

strike the walls of the separator and will flow down

thereover, it will flow in a stream of uneven thick-

ness. The principle of separation employed in de-

fendant's trap is not by spreading the oil in any

thin film on any solid backing but consists of divid-
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ing it up into drops or streams and allowing the

separation to take place while so divided.

T. D. BOYCE.

Subscribed and sworn to before me this 1st day of

October, 1929.

[Seal] MARGARET FEENEY,
Notary Public in and for said Coimty of Los An-

geles, State of California.

My commission expires July 2/33. [93]

[Title of Court and Cause—Cause No. Q.-38-M.]

AFFIDAVIT OF E. P. SHAW IN OPPOSITION
TO MOTION FOR PRELIMINARY
INJUNCTION.

State of California,

Count}^ of Los Angeles,—ss.

E. P. Shaw, being first dul}^ sworn, deposes and

says: I live at 2142 Veteran Avenue, Los Angeles,

California, and have had considerable experience

in the operation of gas and oil separators since

1920 and I imderstand fully their mode of operation

and effects. I have given very careful attention to

the study of the Trumble patent referred to in the

bill of complaint in the above-entitled suit and also

the patents to Mr. Lorraine mentioned in his affi-

davit filed contemporaneously herewith and also to

a patent granted to George H. Gillon on closely simi-

lar construction.

I have examined the various figures 1 to 6 inclu-

sive of Exhibit ''A" of the affidavit of William Me-
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Grraw filed in support of the motion for injunction

in the above-entitled cause and have also examined

models fully illustrating such construction and I

understand fully the same and also the mode of

operation of gas traps so constructed. In all the

forms immediately above referred to except Fig. 2

the oil enters the circular covered trough which

[94] forms practically a continuation of the inlet

pipe. The oil is not spread in any thin film inside

of the trough, but is merely caused to flov7 through

same covering the bottom thereof to a substantial

thickness. There is no real or substantial separa-

tion of gas and oil until the oil is discharged into

the main chamber of the trap. When it is discharged

some of it may strike the wall of the separator and

flow downwardly thereover in a stream but a large

portion falls directly to the pool of oil in the settling

chamber and does not come in contact with said

wall and is not in any manner spread in a thin film

or any kind of a film on any backing.

These circular troughs of various forms in de-

fendant's trap are merely devices for decreasing

velocity so as to permit quiescence in the settling

chamber. They have no function of spreading out

the oil on any surface of the trap in any film. The

principle of separation used in the Lorraine trap

complained of and which I have just considered is

that of breaking up the oil into streams or drops

and permitting some of it to flow in a solid stream

on the wall of the separator possibly spread out to

some degree, but not in such a form as to be prop-

erly designated a film. A large portion of the oil

being discharged into the chamber drops directly to
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the oil level in the settling chamber without coming

in contact with the wall.

E. P. SHAW.

Subscribed and sworn to before me this 1st day

of October, 1929.

[Seal] MARGARET FEENEY,
Notary Public in and for the County of Los An-

geles, State of California.

My commission expires July 2/33.

[Indorsed] : Filed Oct. 2, 1929.

Received copy of the within notice, etc., this 2d

day of October, 1929.

LYON & LYON,
HENRY S. RICHMOND,
Attorneys for Plaintiff. [95]

[Title of Court and Cause—Cause No. Q.-38-M.]

REBUTTAL AFFIDAVIT OF ALFRED J.

GUTZLER IN SUPPORT OF MOTION
FOR PRELIMINARY INJUNCTION.

State of California,

County of Los Angeles,—ss.

I am one of the plaintiffs above named and a

member of the copartnership doing business under

the firm name of Trumble Gas Trap Company. My
attention has been called to certain statements made

in the affidavit of David G. Lorraine filed in the

above-entitled cause executed October 1, 1929, and

particularly to statements appearing at pages 2 and
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3 of said affidavit to the effect that the license

granted by plaintiffs to the defendant corjDoration

referred to therein was without any consideration

whatsoever, etc. These statements are not correct.

The license granted by plaintiffs to defendant

Lorraine Corporation under the letters patent in

suit, dated April 2, 1926, a copy of which is annexed

to the complaint herein, was in consideration of an

agreement entered into on even date therewith be-

tween David G. Lorraine, defendant Lorraine Cor-

poration and plaintiffs, a true copy of which agree-

ment is annexed [96] hereto as Exhibit '*A" to

this affidavit. Contemporaneously with the grant

of the license by plaintiffs to defendant Lorraine

Corporation above mentioned and pursuant to said

agreement a license was granted by defendant Lor-

raine Corporation to plaintiffs under reissue letters

patent No. 15,220, a true copy of which license is an-

nexed hereto as Exhibit "B" to this affidavit, and a

license was given by David G. Lorraine to ]3laintiffs

under letters patent No. 1,396,860 and No. 1,533,744,

a true copy of which is annexed hereto as Ex-

hibit ^'C" to this affidavit. Each of the licenses so

exchanged were fully paid and were given in con-

sideration of the exchange and in further consider-

ation of the agreement constituting Exhibit "A"
hereto and the termination of the litigation between

the parties therein recited. At the time of this ex-

change plaintiffs were the defendants in certain

litigation mentioned in said agreement and Lor-

raine was the defendant in certain litigation then

pending and in which plaintiffs had been granted

permission to file a supplemental bill charging that
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defendants then type 16 trap was an infringement
of the letters patent involved in the above-entitled

suit. The agreement Exhibit "A" and the licenses

Exhibits ''B" and "C" constituted a valuable con-

sideration in exchange for which plaintiffs granted
to defendant Lorraine Corporation the license of
April 2, 1926, copy of which is annexed to the bill

of complaint in the above-entitled cause. The li-

cense agreements Exhibits ''B" and '*C" to this

affidavit were limited to the employment of the pat-
ented inventions by plaintiffs in complete units and
did not license plaintiffs to supply any parts em-
bodying such inventions for installations in appa-
ratus that the plaintiffs had already sold and placed
in installation prior thereto. Each of the licenses

constituting Exhibits ^'B" and '^C" hereto and the
license annexed [97] as an exhibit to the bill of
complaint in the above-entitled cause were fully

paid. Plaintiffs have manufactured and installed a
very large volume of apparatus under the licenses,

copies of which constitute Exhibits "B" and *'C"
hereto, upon which plaintiffs have paid no royalty
to defendant coiporation or to David G. Lorraine
because each of the three licenses exchanged on
April 2, 1926, between the parties as aforesaid were
fully paid licenses free of royalty.

Subsequent to the exchange of the aforesaid li-

censes and on the 24th day of November, 1926,

plaintiffs obtained from David G. Lorraine an ad-

ditional and separate license under letters patent
iNo. 1,533,744, granting to plaintiffs the privilege to

install the valve arrangement covered by said let-

ters patent in apparatus that had been manufac-
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tured and installed prior to April 2, 1926. A true

copy of this license is annexed hereto as Exhibit

**D" to this affidavit. In accordance with this li-

cense Exhibit "D," plaintiffs have paid $35.00 upon

each of such valve arrangements so made and sold

by plaintiffs for addition to previously installed ap-

paratus as provided in said license. These are the

only royalties paid by plaintiffs to defendant Lor-

raine Corporation or to David G. Lorraine and are

the royalties referred to in the aforesaid affidavit

of David G. Lorraine at page 2, line 29, to page 3,

line 2.

I have set forth the above facts to show that the

statements contained in the aforesaid affidavit of

David G. Lorraine in the above-entitled cause, to

wit, that the license granted by plaintiffs was with-

out any consideration whatsoever, etc., are not true

and correct.

ALFRED J. GUTZLER.

Subscribed and sworn to before me this 7th day

of October, 1929.

[Seal] MEYER WEISMAN,
Notary Public in and for the County of Los An-

geles, State of California. [98]

EXHIBIT "A."

AGREEMENT.
THIS AGREEMENT, entered into this 2nd day

of April, 1926, by and between DAVID G. LOR-
RAINE, residing at Compton, and LORRAINE
CORPORATION, a Nevada Corporation, herein-

after referred to as first parties, and FRANCIS



110 Francis M. Totvnsend et al.

M. TOWNSEND, MILON J. TRUMBLE and AL-
FRED J. GUTZLER, co-partners, doing business

under the firm name and style of TRUMBLE GAS
TRAP COMPANY, having their principal place of

business at Los Angeles, California, hereinafter re-

ferred to as second parties.

WHEREAS, the parties hereto are and have been

engaged in the business of manufacturing and sell-

ing apparatus for the separation of oil and gas,

commonly known in the trade as Gas Traps, and
have been engaged in litigation in the United States

Courts, regarding the alleged violation of patent

rights owned by the respective parties; and,

WHEREAS, it is the desire of the said respective

parties to terminate all pending litigation and to

mutually co-operate with a view to protecting the

rights of the respective parties hereto.

NOW, THEREFORE, for and in consideration

of the mutual covenants herein expressed and the

mutual covenant and agreement to execute and ex-

change licenses under certain patents owned by the

respective parties, the basis of such suits herein-

above referred to, the parties hereto agree as fol-

lows :

I.

In that certain suit entitled Equity No. E.-113-

M., in which FRANCIS M. TOWNSEND, MILON
J. TRUMBLE and ALFRED J. GUTZLER, co-

partners, doing business imder the firm name and
style of TRUMBLE GAS TRAP COMPANY, are

Plaintiffs, and DAVID G. LORRAINE is Defend-

ant, it is mutually agreed by and between the par-
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ties hereto that a final decree may be entered

therein, waiving all profits and damages, each party

to pay its own costs and disbursements subsequent

to the entry of the interlocutory decree therein.

[99]

II.

In that certain suit entitled Equity J-112-H, in

which DAVID G. LORRAINE and LORRAINE
CORPORATION are Plaintiffs, and in which

FRANCIS M. TOWNSEND, MILON J. TRUM-

BLE and ALFRED J. GUTZLER, co-partners, do-

ing business under the firm name and style of

TRUMBLE GAS TRAP COMPANY, are defend-

ants, it is mutually agreed by and between the par-

ties hereto that, that certain identified suit, J-112-

H, may be, upon motion of either party hereto dis-

missed with prejudice.

III.

In that certain suit entitled Equity J-113-M, in

which DAVID G. LORRAINE is Plaintiff, and in

which FRANCIS M. TOWNSEND, MILON J.

TRUMBLE and ALFRED J. GUTZLER, co-part-

ners, doing business under the firm name and style

of TRUMBLE GAS TRAP COMPANY, are De-

fendants, it is mutually agreed by and between the

parties hereto that, that certain identified suit, J-

113-M, may be, upon motion of either party hereto

dismissed with prejudice.

IV.

It is further covenanted and agreed by and be-

tween the parties hereto that the respective parties
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shall vigorously prosecute infringements of the pat-

ents owned by them relating to gas traps and oper-

ating mechanism therefor at the sole cost and ex-

pense of the party owning such patents, the parties

hereto agreeing to co-operate with each other and

rendering assistance in the way of data and infor-

mation.

IN WITNESS WHEREOF, the parties have ex-

ecuted this Agreement the day and year first above

written.

D. G. LORRAINE.
LORRAINE CORPORATION.

By D. G. LORRAINE,
President.

TRUMBLE GAS TRAP COMPANY.
By F. M. TOWNSEND. [100]

EXHIBIT ''B."

LICENSE.

WHEREAS, the LORRAINE CORPORATION,
a corporation duly organized and existing under

and by virtue of the laws of the State of Nevada,

is the sole and exclusive owner of reissued Letters

Patent of the United States, numbered 15,220, re-

issued on the 8th day of November, 1921, for Oil,

Gas and Sand Separator; and,

WHEREAS, FRANCIS M. TOWNSEND, MI-
LON J. TRUMBLE and ALFRED J. GUTZLER,
co-partners, doing business under the firm name and

style of the TRUMBLE GAS TRAP COMPANY,
are desirous of obtaining a license to manufacture
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and sell Gas Traps under said reissued Letters Pat-

ent.

NOW, THEREFORE, for and in consideration of

Ten ($10.00) Dollars to it in hand paid and other

good and valuable considerations, the receipt of

which is hereby acknowledged, the said LOR-
RAINE CORPORATION hereby grants to FRAN-
CIS M. TOWNSEND, MILON J. TRUMBLE
and ALFRED J. GUTZLER, co-partners, doing

business under the firm name and style of TRUM-
BLE GAS TRAP COMPANY, a non-exclusive li-

cense to manufacture and sell GAS TRAPS under

said reissued Letters Patent No. 15,220 in substan-

tial accordance with that certain drawing attached

hereto and made a part hereof embodying a single

slide oil and gas control, for the life of said re-

issued Letters Patent, throughout the United

States, free of any royalty for such manufacture

and sale.

This License is subject to the condition that all

Gas Traps sold by the parties named herein shall

be complete units and that neither party named

herein shall sell parts separate and apart from com-

plete units except as repair or replacement for such

complete units.

IN WITNESS WHEREOF, the said LOR-
RAINE CORPORATION has executed this Li-

cense this 2nd day of April, 1926.

LORRAINE CORPORATION.
By D. G. LORRAINE,

President.

R. O. ADAMS.
L. H. CARPENTER. [101]
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EXHIBIT "C."

LICENSE.

WHEREAS, DAVID G. LORRAINE of Lyn-

wood, California, is the sole and exclusive owner of

Letters Patent of the United States, No. 1,396,860,

granted on the 35th day of November, 1921, on

METHOD AND APPARATUS FOR SEPARAT-
ING OIL AND GAS, and Letters Patent of the

United States, No. 1,533,744, granted on the 14th

day of April, 1925, on OIL AND GAS SEPARA-
TOR, and

WHEREAS, FRANCIS M. TOWNSEND,
MILON J. TRUMBLE and ALFRED J. GUTZ-
LER, co-partners, doing business under the firm

name and style of TRUMBLE GAS TRAP COM-
PANY are desirous of obtaining a license to manu-

facture and sell Gas Traps under both of said

Letters Patent.

NOW, THEREFORE, for and in consideration

of Ten Dollars ($10.00) to me in hand paid and

other good and valuable considerations, the receipt

of which is acknowledged, I, the said DAVID G.

LORRAINE hereby grant to FRANCIS M.

TOWNSEND, MILON J. TRUMBLE and AL-

FRED J. GUTZLER, co-partners, doing business

under the firm name and style of TRUMBLE GAS
TRAP COMPANY, a non-exclusive license to

manufacture and sell Gas Traps under said

Letters Patent No. 1,396,860, and under said Let-

ters Patent No. 1,533,744, in substantial accord-

ance with that certain drawing attached hereto and

made a part hereof embodying a single slide oil and
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gas control, for the life of said letters patent, and

any reissue thereof, throughout the United States,

free of any royalty for such manufacture and sale.

This License is subject to the condition that all

Gas Traps sold by the parties named herein shall

be complete units and that neither party named

herein shall sell parts separate and apart from com-

plete units, except as repair or replacement for

such complete units.

IN WITNESS WHEREOF, the said DAVID G.

LORRAINE has executed this license this 2nd day

of April, 1926.

D. G. LORRAINE,
President.

Witnesses

:

R. O. ADAMS,
L. H. CARPENTER. [103]
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EXHIBIT "D."

AGREEMENT.

THIS AGREEMENT entered into this 24th day

of November, 1926, by and between DAVID G.

LORRAINE, residing at Lynwood, California, and

TRUMBLE GAS TRAP COMPANY, a co-part-

nership consisting of FRANCIS M. TOWNSEND,
MILON J. TRUMBLE and ALFRED J. GUTZ-

LER, having its principal place of business at Los

Angeles, California; and

WHEREAS, the parties hereto, under date of

April 2, 1926, entered into certain License Agree-

ments referring to the manufacture and sale of Gas

Traps including those coming within the terms of

Letters Patent No. 1,533,744, issued on the 14th day

of April, 1925 ; and

WHEREAS, it is the intent of the parties to

modify such Agreements in so far as the same refer

to the manufacture and sale of Single Slide Oil and

Gas Control Valves,

NOW, THEREFORE, the parties agree together

as follows:

The said DAVID G. LORRAINE hereby grants

the TRUMBLE GAS TRAP COMPANY a license

to manufacture, sell and install on gas traps sold by

TRUMBLE GAS TRAP COMPANY, prior to the

execution of the Agreements herein referred to and

dated April 2, 1926, Single Slide Oil and Gas Con-

trol Valves embodying the inventions set forth in

said Letters Patent, upon the following terms and

conditions

:
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The TRUMBLE GAS TRAP COMPANY, for

each and every valve installed and sold, shall pay

the said DAVID G. LORRAINE the sum of

THIRTY FIVE ($35.00) DOLLARS, the TRUM-
BLE GAS TRAP COMPANY to account to the

said DAVID G. LORRAINE on the 20th day of

each month during the life of this Agreement show-

ing the number of such Valves sold by the

TRUMBLE GAS TRAP COMPANY during the

preceding calendar month, and shall accompany

each such statement by payment in full of all money

due the said DAVID G. LORRAINE under this

Agreement at the time of each such statement.

[105]

IT IS UNDERSTOOD AND AGREED that the

sum of THIRTY FIVE ($35.00) DOLLARS per

value herein agreed to be paid shall not be con-

sidered a license fee nor as fixing a license fee for

the right to manufacture and sell valves under the

said Letters Patent, but is in consideration of the

true and faithful performance by the TRUMBLE
GAS TRAP COMPANY, and other good and valu-

able considerations, the receipt of which is hereby

acknowledged, under the Agreements of April 2,

1926, hereinabove referred to.

DAVID G. LORRAINE.
TRUMBLE GAS TRAP COMPANY.

By F. M. TOWNSEND.
A. J. GUTZLER.
M. J. TRUMBLE. [106]
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[Title of Court and Cause.—Cause No. Q.-38-M.]

REBUTTAL AFFIDAVIT OF WILLIAM Mc-

GRAW IN SUPPORT OF MOTION FOR

PRELIMINARY INJUNCTION.

State of California,

County of Los Angeles,—ss.

I am the William McGraw who executed an af-

fidavit on the 11th day of September, 1929, on file

in this cause and as manager of the copartnership

Trumble Gas Trap Company, plaintiff above named,

have kept informed as to the competitive efficiency

of Trumble and Lorraine traps. I have read the

affidavit of David G. Lorraine filed in this cause in

opposition to the motion for a preliminary injunc-

tion, in which Mr. Lorraine states that plaintiffs

have at all times had full information concerning

the construction and design of the Lorraine traps

and have unreasonably delayed in asserting their

rights against the infringement complained of in

this cause. I find in Mr. Lorraine's affidavit cer-

tain statements that are not correct to my knowl-

edge.

When I learned of the manufacture and sale by

Lorraine Corporation of gas traps having the con-

structions illustrated in [107] Figures 1-4. of Ex-

hibit "A" to my affidavit aforesaid, the defend-

ant corporation was then engaged in repeatedly

changing the construction of its traps. The de-

tails of these variations in constructions were not

all known to plaintiffs. When in use in the field,

the Lorraine traps are completely enclosed and the
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interior thereof cannot be examined. The traps are

ordinarily shipped from the factory of the defend-

ant corporation fulh^ assembled. Information re-

ceived from the defendant regarding the construc-

tion and design of its traps could not be relied upon

by plaintiffs. Plaintiffs have had no means of

knowing that when defendant exhibited a trap to

plaintiffs at the defendant's factory, that the in-

terior construction of such trap corresponded to the

interior construction of any particular trap in use

in the field.

I found that traps of these constructions (Fig-

ures 1-^) were not of an efficiency satisfactory to

the users. I was advised that in July, 1929, the

Union Oil Company returned certain Lorraine traps

to the defendant corporation because the efficiency

of the traps was not satisfactory. The interior

construction of these traps was either changed

or new traps supplied to the Union Oil Company

in lieu thereof. The traps then exhibited a greater

efficiency than any Lorraine traps that I had been

familiar with. Accordingly I obtained permission

and examined the interior of these traps on the

12th day of August, 1929, as stated in my affidavit

aforesaid. If defendant Lorraine Corporation has

been making or selling gas traps constructed as

illustrated in Figures 5 and 6 of Exhibit "A" to

my affidavit aforesaid for over a year as stated in

the affidavit of Mr. Lorraine, plaintiffs had had

no knowledge of this fact. The first knowledge of

plaintiffs that defendant Lorraine Corporation was

making or selling such gas traps was obtained by
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me as a [108] result of the examinations I made

on the 12th day of August, 1929, as stated in my

affidavit aforesaid.

The oil companies have found by comparing the

competitive efficiencies of the Lorraine and Triun-

ble traps over a period of years, and now know

that a gas trap cannot have an efficiency compar-

able to that of the Trumble trap unless it is so con-

structed that substantially the whole body of oil is

spread as a film or a thin sheet on a backing wall

and is not, in the course of the process of sepa-

ration, broken up by any means into drops or

streamlets. That defendant Lorraine Corporation

has also found the same to be true is evidenced by

the fact that the defendant has been compelled

after repeated changes and variations in the con-

struction of its trap to now adopt the construction

illustrated in Figures 5 and 6 of Exhibit "A" to

my affidavit aforesaid in which the defendant has

now embodied a construction which assures such

spreading of the oil. The injunction sought by

plaintiffs on this motion is directed to gas traps hav-

ing the construction illustrated in these Figures 5

and 6 and plaintiffs have brought the above-entitled

suit and this motion for a preliminary injunction

without delay upon learning for the first time that

the defendant was manufacturing and selling such

types of traps.

WILLIAM McGRAW.
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Subscribed and sworn to before me this 8th day

of October, 1929.

[Seal] R. S. ZIMMERMAN,
Clerk U. S. District Court, Southern District of

California.

By Edmund L. Smith,

Deputy.

[Indorsed] : Filed Oct. 8, 1929.

Due service and receipt of a copy of the within

is hereby admitted this 8 day of Oct., 1929.

J. F. WESTALL,
Atty. for . [109]

[Title of Court and Cause—Cause No. Q.-38-M.]

STIPULATION FOR USE OF UNCERTIFIED
COPIES OF PATENTS.

It is hereby stipulated and agreed by the parties

to the above suit by their solicitors that uncertified

printed copies of the specifications and drawings

of United States letters patent and uncertified

photographic prints or copies furnished by the

United States Patent Office of any pertinent foreign

letters patent may be received in evidence herein,

with the same force and effect as the originals or

as though duly certified by the Commissioner of

Patents, subject, however, to correction by pro-

duction of originals or duly certified copies if any

error be found therein ; and that the recitals of the

dates therein upon which the applications for such
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patents shall purport to be made be deemed prima

facie proof of tlie dates of the filing thereof.

Dated this 27th day of September, 1929, I.os

Angeles, Calif.

LYON & LYON,
HENRY S. RICHMOND,

Solicitors and of Counsel for Plaintiffs.

WESTALL and WALLACE,

By JOSEPH F. WESTALL,

Solicitors and of Counsel for Defendant. [110]

[Indorsed] : FUed Oct. 8, 1929. [Ill]
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At a stated term, to wit, the September Term, A. D.

1929, of the District Court of the United States

of America, within and for the Central Divi-

sion of the Southern District of California,

held at the courtroom thereof, in the city of

Los Angeles, on Saturday, the 21st day of De-

cember, in the year of our Lord one thousand

nine hundred and twenty-nine. Present: The

Honorable WM. P. JAMES, District Judge.

[Title of Cause—Cause No. Q.-38-M.]

MINUTES OF COURT—DECEMBER 21, 1929—

ORDER DENYING APPLICATION FOR
TEMPORARY INJUNCTION.

This cause having been heretofore submitted to

the Court on motion of plaintiff for temporary in-

junction, on argument of counsel and written briefs,

and the court being now fully advised, hands down

its written opinion and orders that a]3plication for

temporary injunction is denied, and exception is

allowed to the plaintiffs. Opinion is filed herein.

[HID—112]

[Title of Court and Cause—Cause No. E.-113.]

MEMORANDUM OPINION.

FREDERICK S. LYON, Esq., LEONARD S.

LYON, Esq., and FRANK L. A. GRAHAM,
Esq., for the Plaintiffs.

JOSEPH F. WESTALL, Esq., for the Defendant.

BLEDSOE, District Judge.—This is an applica-
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tion to have the defendant punished as for contempt

of an injunctive order issued pursuant to an inter-

locutory decree rendered by Judge Wolvei-ton

sitting for this court. Due to the insistent and

unremitting pressure of other causes, particularly

criminal, confronting the Court, the determination

of the matter has been held in abeyance for a very

considerable period. This, however, has not suf-

ficed to prevent the Court from giving the matter

the very careful attention of which it is deserving.

Without going into details, because of pressure

of other matters demanding consideration, it must

suffice to say that I can find no justification for

holding the defendant guilty of contemi^t. Admit

tedly the only device made by him after the injunc-

tive order was served was Model No. 16. This

model was not a colorable adaptation of either of

the models held to be infringements by Judge Wol-

verton, and as a matter of fact, under the evidence

presented, was not susceptible of the same criticism

indulged by Judge Wolverton with respect to the

[113] infringing models, nor susceptible of being

classed within the devices covered by the patent.

In the course of his opinion Judge Wolverton says,

"I am impressed that the patentee is not confined

to means causing the oil to flow down the outer wall

of the chamber, but that his patent includes any

means that will cause the oil to flow down any sur-

face as well, such as a baffle-plate or inner partition

of the wall, which is reached after the emulsified oil

enters the chamber."

Without indicating any opinion as to whether

or not Model 16 is an infringement of the patent
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as construed by the Circuit Court of Appeals 290

Federal, 54, at page 59, I am constrained to hold

that it was not a violation of the injunction of

Judge Wolverton, and that therefore the proceed-

ings in contempt should be dismissed.

It is so ordered.

June 30th, 1924.

[Indorsed] : Filed Jun. 30, 1924. [114]

[Title of Court and Cause—Cause No. Q.-38-M.]

OPINION.

Messrs. LYON & LYON, FRANK L. A. GRAHAM,

and HENRY S. RICHMOND, of Los Angeles,

California, Attorneys for Plaintiffs.

Messrs. WESTALL and WALLACE, of Los An-

geles, California, Attorneys for Defendants.

Application is made in this suit for a temporary

injunction. Infringement is charged, the patent

involved being for an apparatus commonly known

as an oil and gas separator. Such devices are m

<.eneral use in the oil-fields, and serve the purpose

of separating and collecting the gas which accom-

panies the flow of crude oil from producmg wells.

No detailed description of the process by which the

desired result is accomplished need be given.

Method and means have been given elaborate at-

tention in decisions made in cases wherein the

parties now litigating were before the Court. The

Circuit Court of Appeals in Lorraine vs. Townsend,

290 Fed. 54, considered the patent of the plaintifC
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here, and held that it was valid, although entitled to

no claim as of generic or j)ioneer character. [115]

The patentable invention found was held to affect

only the manner in which the oil, upon entering the

chamber of the trap, was distriJnited. The Court

determined that the claims of the Trumble patent

were valid only when read upon an apparatus "by

which substantially the whole body of oil is spread

as a film or thin sheet on a backing wall, and is not,

in the course of the process of separation, broken

up by any means into drops or streamlets. . . ^ .
"

In the Trumble device the oil entering the cham-

ber is discharged upon conical spreaders imper-

forate in surface, w^hich extend near to and entirely

around the inner circumference of the shell of the

trap. In process of operation, the oil is said to

dispose itself in a thin sheet not only over the

spreaders, but leaving the spreaders it would reach

the sides of the chamber and continue downward,

still in a thin sheet, and equally disposed. It is not

probable that in actual operation, with fluctuating

heads of oil and gas, the thing will work to the de-

gree of perfection which the description just used

implies, but it evidently attains some approximation

of that condition. The Court of Appeals greatly

restricted the finding of the trial Judge made favor-

able to the Trumble claims, and held that one device

only of those exhibited as having been produced

by Lorraine, came within the field of infringement.

That was Towner (or Tonner) No. 3, as the trap

was designated in the record in that case. Reading

the decision with the argument for the narrow

construction which the Court allowed to the Trum-
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ble patent, it would seem that Towner No. 3 trap

is a border-land device as measured by the Trumble

invention; it comes within the field with little to

spare. In that device a baffle-plate is used, and

therein is the only similarity of construction of

To^vner No. 3 and Trumble. The infringing device

did not utilize, as Trumble utilized, [116] baffle-

plates of extensive surfaces in conjunction with

the circular interior surface of the shell as a back-

ing wall upon which to so dispose the oil that it

might be rendered into a thin film. Lorraine

used only a segment of the wall with one baffle-

plate. It should be affirmed, I think, that the ex-

treme range of equivalence possible to be allowed

to Trumble was reached in the holding that Towner

No. 3 infringed. The Trumble patent is not for

any apparatus that will distribute the oil in the

oil trap in a thin film upon a backing wall; it is

for a device that is as the Trumble patent describes,

and one that operates as that does.

If the inlet pipe extended entirely around the

inner circumference of the trap shell and was per-

forated thickly with outlet holes through which the

oil would be direct^ projected against the wall of

the shell, so that it formed approximately a continu-

ous film, which would flow down the surface, it

could not be contended at all that Trumble 's in-

vention was represented in that device. There

would be no equivalency except in the result at-

tained. Then, supposing that the feed pipe in an-

other form extended around the inner circiunfer-

ence of the shell, and that outlet apertures directed
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at an angle toward the surface of the shell, affected

the projection of the oil upon that circular surface,

one stream connecting with the other, the whole

effect being to cause the oil to run down the inner

surface of the shell in a more or less continuous

sheet, plainly there would be no infringement of the

Trumble patent. These illustrations serve to em-

phasize the fact that it is the form of apparatus

that gives to the Trumble device its distinction and

novelt}^

In the model which defendant has marketed, the

inlet x)ipe is enlarged after entering the shell of the

trap, and prolonged completely around the shell,

the opening being against the side of the shell. At

the point of opening, the lower wall [117] of the

conduit is bent downward and brought to an end,

while the inner wall alone is continued some dis-

tance further. It is quite plain that the main force

of the oil is directed against the inner wall of the

shell, and spread upon that wall, the amount of

forward spreading being naturally dependent upon

the amount of force which propels the stream of

fluid. A considerable part of the stream must also

drop at and after the point where the lower wall

of the conduit is brought to an end.

In my opinion, the apparatus is not reasonably

an equivalent of Trumble 's use of the oil-spreading

])affle-plates. I think to hold differently would be

to allow a claim for the broadest kind of equiva-

lents, far beyond that permitted by a fair interpre-

tation of the decision of the (^ircuit Court of Ap-

peals.
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The application for a temporary injunction will

be denied. An exception is allowed the plaintiffs.

Dated this 21 day of December, 1929.

WM. P. JAMES,
U. S. District Judge.

[Indorsed] : Filed Dec. 21, 1929. [118]

[Title of Court and Cause—Cause No. Q.-38-M.]

PETITION FOR APPEAL.

To the Honorable Judge of Said Court:

The above-named, Francis M. Townsend, Milon J.

Trum])le and Alfred J. Gutzler, doing business

under the firm name of Trmnble Gas Trap Co.,

plaintiffs, feeling aggrieved by the order entered in

the above-entitled cause on the 21st day of Decem-

ber, 1929, do hereby appeal from said order to the

Honorable United vStates Circuit Court of Appeals

for the Ninth Circuit for the reasons set forth in

the assignments of error filed herewith, and they

pray that their appeal be allowed and that citation

be issued as provided by law, and that a transcript

of the record, proceedings and documents upon

which said decree was based, duly authenticated,

be sent to the United States Circuit Court of Ap-

peals for the Ninth Circuit under the rules of such

court in such cases made and provided.

And your petitioners further pray that the proper

order relating to the required security to be re-
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quired of tliem he made, all of which is respectfully

submitted.

FRANCIS M. TOWNSEND,
MILON J. TEUMBLE and

ALFRED J. GUTZLER,
Doing Business Under the Firm Name of

Trmnble Gas Trap Co., Plaintiffs,

By LYON & LYON,
FREDERICK S. LYON,
LEONARD S. LYON,
HENRY S. RICHMOND,
FRANK L. A. GRAHAM,

Their Attorneys. [119]

[Indorsed] : Filed Jan. 17, 1930. [120]

[Title of Court and Cause—Cause No. Q.-38-M.]

ASSIGNMENTS OF ERROR.

Now come the above-named plaintiffs, Francis M.

Townsend, Milon J. Trimible and Alfred J. Gutzler,

doing business under the firm name of Trumble Gas

Trap Company, and file the following assigiiments

of error upon which they will rely upon the prose-

cution of the appeal in the above-entitled cause

from the order entered and recorded on the 21st

day of December, 1929, l)y this Court denying plain-

tiffs' application for a temporary injunction.

That the United States District Court for the

Central Division of the Southern District of Cali-

fornia erred

—
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1. In denying plaintiffs' application for tempo-

rary injunction.

2. In not finding that devices manufactured and

sold by defendant made in accordance with Figures

5 and 6 of Exhibit "A" and Exhibits ^^A-5" and

"A-6" to the affidavit of William McGraw were

infringements of Claims 1, 2, 3, and 4 of United

States letters patent No. 1,269,134.

3. In finding that "The Trimible patent is not

for any [121] apparatus that will distribute the

oil in the oil trap in a thin film upon a backing

wall."

4. In finding that "it would seem that Towner

No. 3 trap is a border-land device as measured by

the Trumble invention it comes wdthin the field with

little 10 spare."

5. In finding that a considerable part of the

stream of oil delivered from the runaround baffle of

Figures 5 and 6 of Exhibit "A" must also drop at

and after the point where the lower wall of the con-

duit is brought to an end.

6. In finding "the apparatus is not reasonably

an equivalent of Trumble 's use of the oil-spreading

baffle-plates."

7. In stating that to find defendant's device rea-

sonably an equivalent of Trumble 's oil-spreading

baffle-plates "would be to allow a claim for the

broadest kind of equivalents, far beyond that per-

mitted by a fair interpretation of the decision of

the Circuit Court of Appeals."

8. In finding that "If the inlet pipe extended

entirely around the inner circumference of the trap
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shell and was perforated thickly with outlet holes

through which the oil would be projected against the

wall of the shell so that it foimed approximately a

continuous fihn which would flow down the surface

it could not be contended at all that Trumble's in-

vention was represented in that device."

9. In finding, "Then, supposing that the feed

pipe in another form extended around the inner cir-

cumference of the shell and that outlet apertures

directed at an angle towards the surface of the shell

effected the projection of the oil upon that circular

surface one stream connecting with the other, the

vrhole effect being to cause the oil to run down the

inner surface of the shell in a more or less continu-

ous sheet, j)lainly there would be no infringement of

the Trumble patent." [122]

10. In finding "that it is the form of apparatus

that gives to the Trumble device its distinction and

novelty.
'

'

11. In not finding that devices manufactured

and sold by defendant like Figures 5 and 6 of Ex-

hibit "A" to the affidavit of William McGraw come

within the scope of Claims 1, 2, 3 and 4 of the patent

in suit No. 1,269,134, as defined by the Court of

Appeals of the Ninth Circuit in the case of Lorraine

vs. Townsend reported in 290 Federal Reporter, at

page 54 et seq.

12. In not finding that the runaround baffles of

the devices manufactured and sold by the defendant,

like Figures 5 and 6 of Exhibit "A" to the affidavit

of William McGraw, were such apparatus by which

substantially the whole bod}^ of oil is spread as a

film or thin sheet on a backing wall and is not, in
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the course of the process of separation, broken up

by any means into drops or streamlets.

WHEREFORE appellants pray that said order

be reversed and that said District Court of the

Central Division for the Southern District of Cali-

fornia be ordered to enter an order vacating its

order denying plaintiffs' application for a tempo-

rary restraining order and that it enter an order

granting to plaintiffs a temporary injunction in this

cause as prayed in the bill of complaint.

FRANCIS M. TOWNSEND,
MILOX J. TRUMBLE,
ALFRED J. GUTZLER,

Doing Business Under the Firm Name of Trumble

Gas Trap Company,

By FREDERICK S. LYON,
Solicitor for Said Plaintiffs.

LYON & LYON,
FREDERICK S. LYON,
LEONARD S. LYON,
HENRY S. RICHMOND,
FRANK L. A. GRAHAM,

Solicitors and of Coimsel for Plaintiffs.

[Indorsed] : Filed Jan. 17, 1930. [123]



152 Francis M. Townsend et al.

[Title of Court and Cause—Cause No. Q.-38-M.]

NOTICE OF APPEAL.

To Lorraine Corporation, Defendant Herein, and to

Westall & Wallace, its Attorneys of Record

:

You will please take notice that Francis M. Town-

send, Milon J. Trumble and Alfred J. Grutzler, doing

business under the firm name of Trumble Gas Trap

Co., plaintiffs and appellants herein, appeal from

the order entered herein on the 21st day of Decem-

ber, 1929, to the United States Circuit Court of

Appeals for the Ninth Circuit.

Dated January 17th, 1930.

FRANCIS M. TOWNSEND,
MILON J. TRUMBLE and

ALFRED J. GUTZLER,
Doing Business as TRUMBLE GAS TRAP CO.,

By LYON & LYON,
FREDERICK S. LYON,
LEONARD S. LYON,
HENRY S. RICHMOND,
FRANK L. A. GRAHAM,

Their Attorneys.

Service of the above and foregoing notice acknowl-

edged this 18th day of January, 1930.

WESTALL and WALLACE.
By JOSEPH F. WESTALL,

Attorney's for Defendant.

[Indorsed] : Filed Jan. 20, 1930. [124]
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[Title of Court and Cause—Cause No. Q.-38-M.]

ORDER ALLOWING APPEAL.

On motion of Lyon & Lyon, Frederick S. Lyon,

Leonard S. Lyon, Henry S. Richmond and Frank

L. A. Graham, solicitors and of counsel for plain-

tiffs,—

IT IS HEREBY ORDERED that an appeal to

the United States Circuit Court of Appeals for the

Ninth Circuit from the order filed and entered

herein on the 21st day of December, 1929, be and

the same is hereby allowed, and that a certified

transcript of the record, testimony, exhibits, stipu-

lations and all proceedings be forthwith transmitted

to said United States Circuit Court of Appeals for

the Ninth Circuit.

IT BEING FURTHER ORDERED that the

bond on appeal be fixed in the sum of Two Hundred

and Fifty ($250.00) Dollars.

Dated this 17 day of January, 1930.

WM. P. JAMES,
United States District Judge.

[Indorsed] : Filed Jan. 17, 1930. [125]

[Title of Court and Cause.—Cause No. Q.-38-M.]

STIPULATION RE ORIGINAL EXHIBITS.

IT IS HEREBY STIPULATED AND
AGREED, by and between the parties hereto,
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through their respective attorneys, that in making

up the transcript of appeal herein the Clerk of the

above-entitled court make up said transcript of

record in accordance with the praecipe heretofore

filed by plaintiffs appellants herein, with the fol-

lowing additions herein set forth:

1. It is stipulated and agreed by and between

the parties hereto that the exhibits attached to the

bill of complaint shall be included in plaintiffs'

praecipe calling for a copy of the bill of complaint.

2. That the exhibits attached to and made a part

of the affidavits filed September 13, 1929, be made a

part of said affidavits as called for by plaintiffs'

praecipe, excepting that the physical exhibits con-

sisting of six models filed with said affidavits shall be

transmitted by said Clerk to the Clerk of the Court

of Appeals to be used by the parties hereto at the

hearing in the Court of Appeals.

3. That the verification of the answer of de-

fendant be contained in the answer called for by

plaintiffs' praecipe.

4. That the stipulation for the use of uncertified

copies of patents, dated September 27, 1929, be in-

cluded in the record of appeal. [126]

5. That the exhibits and illustrations contained

in the affidavit of David G. Lorraine, filed on Octo-

ber 2, 1929, be included in said affidavit as called for

by plaintiffs' praecipe.

6. That copies of letters patent to Shetter, No.

249,487, and Fisher, No. 1,182,873, be included in

said record on appeal.

7. That memorandum of opinion rendered by

Judge Bledsoe June 30, 1924, in contempt proceed-
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ings involving Model 16 in cause No. E.-113

—

Equity, Townsend vs. Lorraine, be made a part of

the record on appeal. And in that connection, it

is hereby stipulated by and between the parties

hereto that the Clerk is instructed to make a copy

of said memorandum opinion and include the same

in said record on appeal.

IT IS FURTHER STIPULATED that each

of the parties hereto on the hearing on appeal may
refer to and quote from any part of the record on

appeal in No. 3945 in the United States Circuit

Court of Appeals, and in so far as it is necessary

to a full determination of this matter on appeal,

said printed transcript of record in case No. 3945

shall be considered by the Court of Appeals as a

part and portion of this record on appeal.

IT IS FURTHER STIPULATED AND
AGREED by and between the parties hereto that

the Clerk of the above-entitled court shall not make
the praecipe of defendant, heretofore filed on Janu-
ary 22, 1930, a part and portion of said record on
appeal.

IT IS FURTHER STIPULATED that the

Clerk of said court shall make this stipulation a
part of said record on appeal.

Dated this 5th day of February, 1930.

LYON & LYON,
FREDERICK S. LYON,
LEONARD S. LYON,
HENRY S. RICHMOND,
FRANK L. A. GRAHAM,

Attorneys for Plaintiffs-Appellants.
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WESTALL and WALLACE,
By JOSEPH F. WESTALL,

Attorneys for Defendant-Appellee.

The foregoing stipulation is approved, and it is

so ordered.

WM. P. JAMES,
District Judge. [127]

[Indorsed] : Filed Feb. 6, 1930. [128]

[Title of Court and Cause—Cause No. Q.-38-M.]

STIPULATION RE JVIAKING UP OF TRAN-
SCRIPT ON APPEAL.

WHEREAS, the blue-print Exhibit "A" to the

affidavit of William McGraw is the same blue-print

as Exhibit "A" to the affidavits of Milon J.

Trumble, John D. Hackstaff and Ralph Foster; and

WHEREAS, the blue-print Exhibit ''C" to the

affidavit of Ralph Foster is the same blue-print that

is Exhibit ''C" to the affidavits of Milon J. Trumble

and John D. Hackstaff,

—

NOW, THEREFORE, it is hereby stipulated and

agreed by and between the parties hereto that in

making up the record on appeal, to be certified to

the Clerk of the Court of Appeals for the Ninth

Circuit, that only one copy of such Exhibit *'A,"

to wit, that attached to the affidavit of William Mc-
Graw, need be certified to said Clerk of the Cir-

cuit Court of Appeals, and that the Clerk of the

above-entitled court be instructed to approximately

mark such Exhibit "A" to the affidavit of William



vs. Lorraine Corporation. 157

McGraw showing that said Exhibit ''A" is also the

same drawing as that attached to the affidavits of

Milon J. Trumble, John D. Hackstaff and Ralph

Foster as Exhibit ''A"; and that only one copy

[129] of such Exhibit "C," to wit, that attached

to the affidavit of Ralph Foster, need be certified

to said Clerk of the Circuit Court of Appeals, and

that the Clerk of the above-entitled court be in-

structed to appropriately mark such Exhibit "C"
to the affidavit of Ralph Foster showing that said

Exhibit "C" is also the same drawing as that at-

tached to the affidavits of Milon J. Trumble and

John D. Hackstaft* as Exhibit "C."

IT IS FURTHER STIPULATED AND
AGREED by and between the parties hereto that

this stipulation be made a part of the record on ap-

peal.

Dated at Los Angeles, California, this 13th day of

February, 1930.

LYON & LYON,
FREDERICK S. LYON,
LEONARD S. LYON,
HENRY S. RICHMOND,
FRANK L. A. GRAHAM,

Attorneys for Plaintiffs,

WESTALL and WALLACE,
By JOSEPH F. WESTALL,

Attorneys for Defendant.

[Indorsed] : Filed Feb. 13, 1930. [130]
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[Title of Court and Cause—Cause No. Q.-38-M..1

COST BOND ON APPEAL.

KNOW ALL MEN BY THESE PRESENTS:
That we, Francis M. Townsend, Milon J. Trumble

and Alfred J. Gutzler, doing business under the

firm name of Trumble Gas Trap Company, in the

city of Los Angeles, county of Los Angeles, State of

California, principal, and Fidelity and Deposit

Company of Maryland, as surety, are held and

firmly bound unto Lorraine Corporation, defendant

in the above styled and numbered cause, in the sum

of Two Hundred and Fifty ($250.00) Dollars, law-

ful money of the United States, to be paid to it and

its successors and assigns; to which payment well

and truly to be made we bind ourselves and each

of us, jointly and severally, and each of our suc-

cessors and assigns by these presents.

Executed and dated this the 14th day of January,

A. D. 1930.

WHEREAS, the above-named Francis M. Town-

send, Milon J. Trumble and Alfred J. Gutzler, do-

ing business under the firm name of Trumble Gas

Trap Company, has prosecuted an appeal to the

Honorable United States Circuit Court of Appeals

for the Ninth Circuit to reverse the order denying

an injunction of the [131] District Court for the

Southern District of California in the above-entitled

cause,

—

NOW, THEREFORE, the condition of this ob-

ligation is such that if the above-named Francis M.
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Townsend, Milon J. Trumble and Alfred J. Gutzler,

doing business under the firm name of Trum.ble

Gas Trap Company, shall prosecute their said ap-

peal to effect and answer all costs if they fail to

make good their plea, then this obligation shall be

void; otherwise to remain in full force and effect.

ALFRED J. GUTZLER.
MILON J. TRUMBLE.
FRANCIS M. TOWNSEND.

FIDELITY AND DEPOSIT COMPANY
OF MARYLAND.

By VAN R. KELSEY,
Attorney-in-fact.

[Seal] Attest: LUCILE VAN BOLT,
Agent.

State of California,

County of Los Angeles,—ss.

On this 14th day of January, 1930, before me,

O. B. Kemp, a notary public, in and for the county

and state aforesaid, duly commissioned and sworn,

personally appeared Van R. Kelsey and Lucile Van
Bolt, known to me to be the persons whose names
are subscribed to the foregoing instrument as the

attorney-in-fact and agent respectively of the

Fidelity and Deposit Company of Maryland, and
acknowledged to me that they subscribed the name
of Fidelity and Deposit Company of Maryland
thereto as principal and their own names as attor-

ney-in-fact and agent, respectively.

[Seal] O. B. KEMP,
Notary Public in and for the State of California,

County of Los Angeles.
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I hereby approve the foregoing bond dated the

17 day of Jan., 1930.

WM. P. JAMES,
Judge.

[Indorsed] : Filed Jan. 17, 1930. [132]

[Title of Court and Cause—Cause No. Q.-38-M.]

PRAECIPE FOR TRANSCRIPT OF RECORD.
To the Clerk of the Above-entitled Court:

Please prepare a transcript of record for the

United States Circuit Court of Appeals for the

Ninth Circuit upon which the appeal heretofore
taken by plaintiffs from the order entered by the

above-entitled court on the 21st day of December,
1929, denying plaintiffs' application for temporary
injunction in the above case, shall be heard, in-

cluding therein the following documents, to wit:

(1) Bill of complaint.

(2) Order to show cause why preliminary in-

junction should not issue.

(3) Affidavit of William McOraw, filed Septem-
ber 13, 1929.

(4) Affidavit of Ralph Foster, filed September 13,

1929.

(5) Affidavit of Milon J. Trumble, filed Septem-
ber 13, 1929.

(6) Affidavit of John D. Hackstaff, filed Sept 13
1929.

'

(7) Answer of defendant.
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(8) Affidavit of T. D. Boyce, filed October 2d,

1929.

(9) Affidavit of E. P. Shaw, filed October 2d,

1929.

(10) Affidavit of David G. Lorraine, filed Oct. 2d,

1929.

(11) Notice of evidence relied upon in response to

order to show cause why injunction should

not issue, filed October 2d, 1929. [133]

(12) Affidavit of Alfred J. Gutzler, filed Oct. 8,

1929.

(13) Affidavit of William McGraw, filed October

8, 1929.

(14) Minute order denying plaintiffs' application

for preliminary injunction, entered De-

cember 21, 1929.

(15) Opinion of Court, filed December 21, 1929.

(16) Petition for order allowing appeal.

(17) Assignments of error.

(18) Notice of appeal.

(19) Order allowing appeal.

(20) Bond on appeal.

(21) Citation.

(22) Patent in suit.

(23) This praecipe for transcript of record.

Dated this 18th day of January, 1930.

Respectfully submitted,

LYON & LYON,
FEEDERICK S. LYON,
LEONARD S. LYON,
HENRY S. RICHMOND,
FRANK L. A. GRAHAM,

Attorneys for Plaintiffs.



162 Francis M. Totvnsend et al.

[Indorsed] : Filed Jan. 20, 1930.

Due service and receipt of a copy of the within

is hereby admitted this 18th day of Jan. 1930.

WESTALL & WALLACE,
By JOSEPH F. WESTALL,
Atty. for . [134]

[Title of Court and Cause—Cause No. Q.-38-M.]

CERTIFICATE OF CLERK U. S. DISTRICT
COURT TO TRANSCRIPT OF RECORD.

I, R. S. Zinmierman, Clerk of the United States

District Court for the Southern District of Cali-

fornia, do hereby certify the foregoing transcript,

containing pages 1 to 134, inclusive, to be the tran-

script on appeal in the above-entitled cause, and

that the same has been compared and corrected by

me and contains the original citation, and a full,

true and correct copy of the original bill of com-

plaint, order to show cause, affidavit of William

McGraw, filed September 13, 1929, affidavit of

Ralph Foster, affidavit of Milon J. Trumble, affi-

davit of John D. Hackstaff, answer, notice of evi-

dence relied upon in response to order to show

cause, affidavit of David G. Lorraine, affidavit of

T. D. Boyce, affidavit of E. P. Shaw, rebuttal affi-

davit of Alfred J. Gutzler, rebuttal affidavit of

William McGraw, fQed October 8, 1929, stipulation

for use of uncertified copies of patents, copies of

patents Nos. 1,269,134-249,487 and 1,182,873, min-

ute order denying plaintiffs' application for pre-
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liminary injunction, memorandum opinion in case

No. E.-113.—In Equity, opinion, petition for ap-

peal, assignments of error, notice of appeal, order

allowing appeal, stipulation re exhibits, stipulation

regarding the making up of the transcript on ap-

peal, cost bond on appeal, and praecipe for tran-

script of record.

I DO FURTHER CERTIFY the fees of the

Clerk for copying, comparing and certifying the

foregoing record on appeal amount [135] to

$37.25, and that said amount has been paid me by

the appellant herein.

IN TESTIMONY WHEREOF, I have hereimto

set my hand and affixed the seal of the District

Court of the United States of America, in and for

the Southern District of California, Central Di-

vision, this 15th day of February, in the year of

our Lord one thousand nine hundred and thirty,

and of our Independence the one hundred and

fifty-fourth.

[Seal] R. S. ZIMMERMAN,
Clerk of the District Court of the United States

of America in and for the Southern District

of California.

By Edmund L. Smith,

Chief Deputy Clerk. [136]
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[Endorsed]: No. 6076. United States Circuit

Court of Appeals for the Ninth Circuit. Francis

M. Townsend, Milon J. Trumble and Alfred J.

Gutzler, Doing Business Under the Firm Name of

Trumble Gas Trap Co., Appellants, vs. Lorraine

Corporation, a Corporation, Appellee. Transcript

of Record. Upon Appeal from the United States

District Court for the Southern District of Cali-

fornia, Central Division.

Filed February 17, 1930.

PAUL P. O'BRIEN,
Clerk of the United States Circuit Court of Ap-

peals for the Ninth Circuit.
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No. 6076.

IN THE

United States

Circuit Court of Appeals,
FOR THE NINTH CIRCUIT.

Francis M. Townsend, Milon J. Trum-
ble and Alfred J. Gutzler, doing busi-

ness under the firm name of Trumble
Gas Trap Co.,

Appellants,

vs.

Lorraine Corporation, a corporation,

Appellee.

APPELLANTS' BRIEF.

Appellants were plaintiffs and appellee defendant in a

suit involving infringement of U. S. Letters Patent No.

1,269,134 granted June 11, 1918 on an application filed

November 14, 1914 for the invention of Milon J. Trumble

in Crude-Petroleum and Natural-Gas Separators.

This appeal is from an order in the form of an order

denying a preliminary injunction. While the form of the

proceedings and the form of the order is the denial of

plaintiffs' motion for a preliminary injunction restraining

defendant pending suit, the decision is and was on the

merits and was and is in effect a final adjudication. The

decision is not based upon any controversy of facts. Be-

Heving therefore that the issues were and are fully and
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finally before the Court, plaintiffs have taken this appeal

and submit that the decision of the District Court is

erroneous in law.

The Trumble patent has heretofore been fully litigated.

It has been fully considered by this Court. (290 Fed. 54,

opinion by Judge Dietrich.)

Such prior adjudication was in a suit wherein the

present plaintiffs were plaintiffs and David G. Lorraine

was the original defendant. While such suit was pend-

ing, said defendant David G. Lorraine sold and trans-

ferred his business of manufacturing oil and gas separa-

tors to the present defendant Lorraine Corporation which

was organized for that purpose. The Bill of Complaint

alleges

:

"That during the pendency of the said suit the

defendant therein David G. Lorraine transferred

his then existing business of manufacturing crude

petroleum and natural gas separators to the defend-

ant herein Lorraine Corporation which corporation

thereupon became the successor to the said David

G. Lorraine in the manufacture of crude petroleum

and natural gas separators, and contributed to and

participated in the defense of said suit." [Tr. Rec.

p. 6, Bill of Complaint paragraph VIIL]

This is admitted in defendant's answer (paragraph VIII) :

''Admits that during the pendency of said suit the

defendant therein David G. Lorraine transferred his

then existing business in the manufacture of crude

petroleum and natural gas separators to the defendant

herein Lorraine Corporation, which corporation there-

upon became the successor to the said David G. Lor-

raine in the manufacture of crude petroleum and

natural gas separators, and continued to and partici-

pated in\he defense of said suit." [Tr. Rec. bottom

of page 67.]
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The validity and interpretation and scope of the Trumble

patent is therefore res adjitdicata between the parties.

Not only did the present defendant participate in and con-

trol the defense of the prior litigation, particularly con-

ducting and controlling the appeal to this Court, but also

defendant purchased the business of defendant David G.

Lorraine, pendente lite, and was thereby completely bound

by such adjudication. This rule of law is so well settled

and this Court is so familiar therewith that plaintiffs will

cite only examples of decisions illustrating such rule.

See:

Hart Steel Co. v. Railroad Supply Co., 244 U. S.

294; 61 L. Ed. 1148;

Lenk V. Lasher-Peerblow Co., 27 Fed. (2d) 958;

Elliott Co. V. Roto Co., 242 Fed. 941 (C. C. A.);

Lyons v. Baer & Wild, 26 Fed. (2d) 599 (C. C.

A.).

The original suit was decided by the District Court (283

Fed. 806, Judge Wolverton) holding the Trumble patent

valid and infringed by the various oil and gas separators

or "gas traps," as such devices are commonly known in

the art.

This Court affirmed such decree insofar as sustaining

the validity of the patent. It materially limited the scope

thereof and reversed the District Court in its holding that

certain of the defendant's traps were infringements.

It is clear, therefore, that the validity of the patent

is not and cannot be an issue in this case. The validity

of the patent is res adjudicata.

It is equally clear that both parties being bound by such

prior adjudication (the scope of said letters patent
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having been finally judicially determined in such suit as to

which both of the parties here were parties), the sole

question in this case must be, are the oil and gas separators

or "gas traps" complained of herein infringements of said

Trumble patent within the adjudicated scope of said

patent

f

Pursuant to the mandate of this Court, the District

Court on August 15, 1923, entered an interlocutory de-

cree in said original suit wherein it again affirmed and

decreed the validity of said Trumble patent. Subsequently

such interlocutory decree matured into a final decree, the

accounting thereunder having been waived. [Tr. Rec. pp.

110-11, par. I of license agreement of April 2, 1926.]

As a result of this Court's decision (290 Fed. 54) de-

fendant was left free to make, use and sell gas traps of the

construction therein identified as "Model 2." There were

two slightly variant forms of this "Model 2." These are

illustrated in Defendant-Appellant's Opening Brief in

said prior case (see pages 88-89 thereof). We shall

hereinafter reproduce these two drawings in an insert

to this brief illustrating the various gas traps produced

by defendant and shall direct the Court's specific atten-

tion to the differences in construction and mode of opera-

tion found by this Court as existent between the "Model

2" constructions and the Trumble invention.

We wish now to particularly direct this Court's atten-

tion to that class of proof which speaks louder than

words,—defendant's actions or conduct.

In said prior litigation defendant asserted that the so-

called "Model 2" construction was superior to the Trumble

invention.



In said prior litigation defendant belittled the Trumble

invention to this Court, but defendant's conduct and acts

since said decision amount to a demonstration of the prac-

tical value and importance of the Trumble invention.

When we here say the Trumble invention we mean the

Trumble invention as defined by this court in its said de-

cision. (290 Fed. 54.)

In "Appellant's Opening Brief" in said prior case (No.

3945 in this Court) on page 14 defendant-appellant says:

"Another error of sufficient importance to justify

brief preliminary notice: In the trial court's opinion

[Transcript of Record, middle of page 541], the court

said: 'Utility has been abundantly proven by the

success achieved by plaintiffs' device.' If this in-

tended to imply that there is any evidence in the rec-

ord tending in any degree to show that Trumble con-

tributed anything whatever of value or utility to the

art, it is, as we shall later show, clearly erroneous.

So far as the evidence discloses, the device illustrated

and described in the patent in suit was only useful

insofar as it incorporated means and devices long

known and used in the art for identical purposes.

There is no evidence whatever in the record tending

to show that any possible difference between the de-

vice of the Trumble patent and the prior art, either

alone or in combination with other devices as set

forth in the claims was in any respect advantageous

or had any utility. The only basis of the finding of

utility, therefore, was presumption—not evidence."

(Italics as they appear in said brief.)

In Defendant-Appellant's Opening Brief (Case No.

3945) defendant says:

"This method of close and fine interpretation is

often necessary where there has been a valuable con-

tribution to the art, which it is desired to protect, but

where is the contribution of Trumble?" (Italics de-

fendant's.)
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In said defendant-appellant's reply brief in said case

No. 3945 in this court, defendant states

:

"* * * the fact that the Trumble trap was of

recognized value only insofar as it incorporated de-

vices long and well knoivn- in the prior art." (Italics

reproduced from said brief.)

This Court held that defendant's "Tonner No. 3" trap

was an infringement. Defendant asserted that it had

built only one "Tonner No. 3" type trap; that that con-

struction was inferior to "Model 2" ; that the reason for

abandoning the "Tonner No. 3" construction was that the

"Model 2" was of superior efficiency and utility; that

"Model 2" did not infringe; that it did not embody a con-

struction as did the construction provided in the Trumble

patent and as adjudicated present in the "Tonner No. 3"

trap wherein means were provided for spreading out the

oil and conducting the oil onto the wall of the separator.

Defendant asserted that "Model 2" "employing no ele-

ment whatever performing such double function of spread-

ing and conducting are not infringements." (Italics that

of Appellant's Opening Brief, Case No. 3945, page 69.)

Notwithstanding defendant's assertions in said case that

gas traps "without any element whatever performing such

double function of spreading and conducting are not in-

fringements" and were superior to the Trumble invention

and to the "Tonner No. 3" construction and that the

latter was abandoned because of the superiority of "Model

2."

This suit is based upon defendant's (having from

necessity at last), come to a Trumble construction embody-

ing such element for performing such double function of

spreading and conducting. This after defendant had
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least five other constructions.

The history of these respective constructions shows de-

fendant gradually encroaching upon the Trumble inven-

tion as interpreted by this Court. Each subsequent new

form more closely embodied the Trumble inventive

thought. Until at last in the devices herein complained

of, defendant has produced therein an actual element per-

forming such double function of spreading and conduct-

ing in substantially the same manner and for the same

purpose and in the combination which this court has held

to be the scope of the Trumble invention.

Defendant cannot now be heard to assert that the

Trumble invention ''was only useful insofar as it incorpo-

rated means and deinces long known and used in the art

for identical purposes/' (Italics defendant's.) On the

contrary the present appeal involves two of defendant's

constructions which, (as we shall point out specifically),

abandon entirely the defendant's early theories and con-

structions and use means clearly equivalent to Trumble for

slowing down the incoming stream of oil and gas, (reduc-

ing velocity,) permitting partial initial separation of gas

and oil by permitting initial expansion, and for actually

not only directing but conducting and spreading the oil

onto the surface of the gas-trap wall.

These two of defendant's gas trap constructions so

directly charged in this suit to infringe, are identified and

described in the affidavits of Milon J. Trumble [Tr. Rec.

pp. 39-47, at p. 45], as Figs. 5 and 6 of "Exhibit A,"

and in Exhibits C and D
; John D. Hackstaflf [Tr. Rec.

pp. 51-60, last paragraph p. 57] ; and William IVIcGraw
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[Tr. Rec. pp. 16 to 25, last paragraph p. 21 to p. 24].

Pursuant to the stipulation [Tr. Rec. p. 157] and to the

stipulation of February 21, 1930 (in this court), the same

exhibits are referred to by each of these witnesses and

printing of these exhibits or drawings in the transcript

has been waived. The Clerk has prepared copies thereof

under this stipulation.

This series of exhibits so covered by this stipulation

also illustrates the so-called "Tonner No. 3" trap (Exhibit

A to the Bill of Complaint), and seven (7) constructions

of defendant's traps designed and made by defendant after

this court's decision in the original case. Intervening be-

tween the "Tonner No. 3" and these seven (7) construc-

tions were the "Model 2" constructions of the original

case. These two "Model 2" constructions are substan-

tially the same, except that the so-called bell nipple was

machined off in one of such constructions and placed in

closer proximity to the partition wall, against which part

of the incoming stream of oil was directed. Otherwise,

the two "Model 2" constructions were the same and we

herein treat them as the same. This, for the reason that

this court in deciding the original case treated them as

the same, there being no distinction between them in view

of the court's decision as to the scope of the Trumble in-

vention.

These two "Model 2" constructions are illustrated in

the exhibit drawings referred to in the affidavit of David

G. Lorraine and were reproduced pursuant to said stijm-

lation. They are also illustrated on pages 88 and 89 of

defendant-appellant's opening brief in said Case 3945.
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There is no controversy as to the respective construc-

tions of these ten (10) different gas traps, so made from

time to time by the defendant.

These ten different constructions completely refute de-

fendant-appellant's original contention in said original

case (No. 3945) that there was nothing new or of value

in the Trumble invention. The development by defend-

ant (Appellee herein) of its commercial product shows

conclusively the necessity and demand for the incorpora-

tion into a completely successful gas trap of the Trumble

invention. At the end of this brief we have inserted upon

a single sheet, drawings illustrative of defendant's ten gas

trap constructions.

Very shortly after the decision of this court in said

original case, defendant showed that it was not satisfied

with the so-called "Model 2" gas trap construction. It is

a dependable inference that such construction was not

satisfactory. This, because defendant abandoned the

"Model 2" construction and then devised what is here

known as "Model 16." (The record does not show,

and we are unable to state whether there intervened be-

tween the "Model 2" construction and "Model 16" con-

struction, thirteen (13) other gas trap constructions made

by defendant. If so, the litigation does not disclose what

their variations were. The most we know is that such

other thirteen variations were not the subject of litigation

between the parties.)

When defendant brought out said "Model 16" construc-

tion, appellant believed it to be a violation of the injunc-

tion of the original case, under the interpretation and
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scope given the Trumble invention by this Court. Ap-

pellants therefore moved in the District Court for an

order in civil contempt adjudging defendant in contempt.

This motion was heard by the then Judge Benjamin F.

Bledsoe. Judge Bledsoe dismissed the contempt pro-

ceedings, saying:

"This model was not a colorable adaptation of eith-

er of the models held to be infringments by Judge
Wolverton," etc.

"Without indicating any opinion as to whether or

not Model 16 is an infringement of the patent as

construed by the Circuit Court of Appeals, 290 Fed-
eral 54, at page 59, I am constrained to hold that it

was not a violation of the injunction of Judge Wol-
verton, and that therefore the proceedings in con-

tempt should be dismissed." [Tr. Rec. pp. 142-143.]

Subsequently, plaintiffs applied for and secured leave in

said original suit to file a supplemental bill of complaint,

alleging in said suit infringement by said "Model 16."

At that time the decree in said original suit was inter-

locutory, the accounting order having not been com-

pleted.

Thereafter, said litigation was settled and a final de-

cree therein entered waiving the accounting and main-

taining only the original injunction in force and effect.

This was by a compromise and settlement. It is reflected

in the agreement of April 2, 1926, between David G.

Lorraine, and the Lorraine Corporation (defendant

herein) as first parties, and plaintiffs as second parties.

[SeeTr. Rec. pp. 109 to 112.]

As a part of such settlement agreement, these plain-

tiffs granted to the defendant-appellee herein a limited
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Hcense under the Trumble patent in suit. [See Exhibit

A to the Bill of Complaint, Tr. Rec. pp. 11 to 12.] The

two drawings referred to in this license agreement illus-

trate the so-called "Tonner No. 3" and "Model 16" traps,

respectively. Defendant was thereby licensed under the

Trumble patent to make these two constructions. (Cer-

tain settlements of other litigation also attended this set-

tlement of April 2nd, 1926. We will not refer in detail

thereto, as they have no bearing upon the validity, scope

or infringement of the Trumble patent.)

But, defendant found "Model 16" construction unsatis-

factory. We shall hereafter refer to the reasons under-

lying defendant's contention that "Model 16" does not in-

fringe. Let us first consider the continuous trend of de-

fendant's activities toward a more and more complete

adoption and use of the Trumble invention as its scope is

defined by this Court in its previous decision.

Not satisfied with "Model 16," defendant thereafter

made six (6) more gas trap constructions. It is the last

two of these, referred to as Figs. 5 and 6 of Exhibit A
to plaintiff-appellee's said moving affidavits, which are

directly charged to infringe. An examination of these

step-by-step changes of construction shows a continuous

approach closer and closer to the specific construction of

the Trumble patent. They show the necessity experienced

by defendant of appropriating the whole of the Trumble

invention to have a satisfactory commercial gas trap.

This court held the "Tonner No. 3" construction to in-

fringe. It is believed that the full reasons therefor are

clearly set forth in that portion of this court's opinion

commencing with paragraph (2) on page 59 of 290 Fed-
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eral. If the court will refer to the illustrative sheet of

drawings inserted at the end of this brief, there will be

found the drawing of "Tonner No. 3" produced by de-

fendant in the prior litigation. It is to be noted that

the main cylindrical chamber of the gas trap is divided

into two main portions by the vertical partition 2. The

chamber at the right of this partition is again divided into

two operative chambers by the deflector or baflie plate 3.

That portion of the chamber above the baffle plate forms

an initial expansion chamber; the oil from the inlet 4

"spreads approximately the whole body of oil in an un-

broken condition to the adjacent segment of the cham-

ber wall, down which it flows substantially as in the

Trumble device." (290 Fed. bottom p. 59.) The court

held this baffle plate 3 the equivalent of the Trumble cone.

The ''Model 2" construction substituted for the baffle

plate 3 of "Tonner No. 3" only a down-turned pipe nipple.

This is exemplified in the second and third drawings by

the numeral 4. The sole diflFerence between the two con-

structions of "Model 2" was that in one the nipple was ar-

ranged in the center of the chamber between the main

wall 1 of the trap and the partition 2. In the other

"Model 2" construction a portion of the nipple was

machined off so that it could be brought into close con-

tact with the partition 2. This construction the court

held did not infringe, because it did not contain the me-

chanical element or means of the Trumble combination,

i. e., the baffle plate or distributing means by which the

oil was distributed and directed onto the wall of the trap.

But, on the contrary, with this "Model 2" construction

—

" * * the incoming stream is broken up by
* * * the bell-shaped nipple, and in part splashed

against the chamber wall and partition, the other part
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falling free into the settling pool. Some of the por-

tion striking the partition plate and chamber walls

doubtless flow down the surfaces to the pool below,

and, so flowing in a sort of a sheet, is suggestive of

the Trumble process. But the filming is only slight

and incidental, and apparently these features of ap-

pellant's apparatus are primarily designed to get the

requisite exposure for the escape of gas, by dividing

the body of the froth into drops and splashes and
streamlets, rather than by spreading it as a sheet or

film on a solid backing, and also to guard the set-

thng pool against direct discharge into it of the in-

coming stream at a high velocity, causing violent agi-

tation and interfering with the separation, by gravi-

tation, of the sand and water from the oil." (Opinion

of Court, 290 Fed. top of page 56.)

This court, after this explanation of said "Model 2" con-

struction, says:

"Our conclusion is that, in the light of the prior

art and the patentee's interpretation of his claims

in the Patent Office, the claims are to be read only

upon apparatus by which substantially the whole

body of oil is spread as a film or thin sheet on a

backing wall, and is not, in the course of the process

of separation, broken up by any means into drops

or streamlets; and, if so read, they do not reach the

structure exhibited in the drawings of appellant's

patent or in the model identified by the bell-shaped

discharge nipple." (Opinion of Court, 290 Fed. page

59.)

This court was persuaded to this decision by defend-

ant's contention that with the "Model 2" there was no

delivery of the oil onto the wall of the trap in the sense

of the Trumble patent; this is reflected in the court's

statement that the main operation of the "Model 2" was

the dropping of the oil to the settling pool in "drops and

splashes and streamlets,"
—

"the filming is only slight and
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incidental." (Page 56 of 290 Fed.) In this connection

we remind the court that in appellant's opening brief,

under the caption "Defendant's Model 2 does not in-

fringe" on page 90, defendant says:

"It would seem obvious that the oil coming through

the inlet opening 4 must in large part fall to the bot-

tom of the separator without striking the walls at

all. Indeed, the trial court distinctly so found, stat-

ing [near the top of page 538 of the transcript of

record] that part of the oil descends 'by gravity

without reaching either wall.'" (Italics defendant's.)

This is further borne out by further consideration of

appellant's said opening brief in the said case 3945.

Defendant had been arguing that the "Model 2" construc-

tion did not contain any means (i. e., a spreading cone,

baffle or its equivalent) and therefore did not infringe.

Defendant on page 94 of said brief says:

"We, therefore, turn to the specification and draw-
ings of Trumble, as well as to his file wrapper con-

tents, to discover what the parties to this patent con-

tract meant when they used the language 'means to

distribute the oil over the wall of the chamber,' etc.

We have seen that Trumble defines this 'means' very

specifically, in connection with the statement of what
he supposed he actually added to the art, as 'an

imperforate baffle-plate adapted to spread the whole

body of oil to the outer edge of the vessel,' i. e., dis-

tribute the oil equally around and over all the walls of
the chamber. Manifestly, there is no such element in

defendant's Model No. 2. This element is described

as being within the chamber. The oil does not reach

the chamber until it is discharged from the opening

in the so-called bell-shaped nipple, and upon entering

into the chamber falls in large part to the bottom

of the chamber, only incidentally striking or splash-

ing on the walls. We, therefore, submit that de^

fendant's Model No. 2, either with the so-called nip-
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ple set against the partition or away from the par-

tition, does not infringe." (Italics defendant's.)

The fourth view or drawing of this insert is of the

type or "Model 16," produced by defendant after this

court's said decision, and which was the subject of the

civil contempt proceedings. This is the construction that

Judge Bledsoe held "was not a colorable adaptation," and

reserved any opinion as to infringement. In this Model 16

construction the partition comparable to the partition 2

of the "Tonner No. 3" and "Model No. 2" constructions

was used. Defendant abandoned the use of the baffle 3

of the "Tonner No. 3" and abandoned the use of the

nipple 4 of the "Model No. 2." In the chamber formed

between the outer wall of the gas trap and the said parti-

tion there was formed a tight or closed box 3 open only

at its bottom. Into this box extended the inlet nozzle 1

which was in the form of a 6-inch nipple. This nipple

was cut away as indicated at 2 in the drawing; the in-

coming oil was discharged into this box from the cutaway

portion 2 of the nipple. The only outlet from this box

was through the bottom openings 4 of the box 3; the oil

dropped directly from these openings 4 into the body of oil

in the trap.

The fifth drawing of this insert series of illustrations

illustrates the next form of construction produced and

experimented with by the defendant corjporation after

the grant of the license on April 2, 1926. [Tr. Rec. p.

11.] This construction is referred to as Fig, 1, Exhibit

A, and described in detail in the affidavits of McGraw
[Tr. p. 33], Trumble [Tr. p. 39], Hackstaff [Tr. p. 51].

It is noted that defendant abandons the use of a partition

like the partition 2 of the former gas traps. It provides
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only a closed passageway or trough or conduit which

is closed at top, sides and bottom; the inlet is from the

side of the trap into this passageway or conduit; the out-

let is at the open end of the passageway; the closed con-

duit or passageway is arranged horizontally. The fact

that defendant after constructing this trap discarded it,

raises a strong inference against its commercial practica-

bility. It is to be noted that this construction did not

embody any baffle means by which the oil was delivered

onto or spread on the trap wall,—comparable to the baffle

of "Tonner No. 3" or Trumble's cone. The proofs show

that such cone or baffle means is the element which makes

"gas traps" commercially successful.

The sixth drawing of this insert series is Fig. 2 of

Exhibit A of the affidavit of McGraw, et al. It is marked

"2-A". See affidavit of McGraw Trans. Rec. last para-

graph p. 17 and Trumble Trans. Rec. p. 42. In this

device of Fig. 2 the oil from the well is delivered to the

inside of the separator into a chamber formed vertically

between a vertically extending plate or wall (indicated

in the upper figure by dotted lines) and the wall of the

trap or separator. The gas and entrained oil rises from

such chamber upwardly through a nipple into a circular

enclosed passageway or conduit which is arranged above

the oil and gas inlet. This circular conduit extends

around the inside of the separator or trap wall. The

lower surface or bottom of such conduit beyond the .verti-

cally extending wall is formed with an annular slot be-

tween such bottom of the conduit and the inner surface of

the trap wall, whereby the accumulated oil in the conduit is

discharged against the inner wall of the separator and

flows downwardly thereover, the gas passing downwardly
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through the annular slot thus formed and passing up-

wardly to the top of the trap, from which it is discharged.

Evidently this type was not successful and thereafter

defendant made and tried out the type and construction

of trap shown in the next succeeding drawing of this

series, marked "Fig. 3" and "3-A".

The trap of said Fig. 3 is described in the affidavits of

McGraw [Trans. Rec. p. 18] and Trumble [Trans. Rec. p.

43.] With this form and construction of defendant's

trap the enclosed circular trough or conduit is used but

such trough is arranged helically extending from the

inlet downward. The inlet of the oil and gas is from

the trap directly into this trough or conduit, the conduit

is closed at the sides and top and the discharge is from

the open end of the conduit. A series of openings were

provided in the bottom of the conduit along the inner

surface of the gas trap wall, as indicated in dotted lines

in the top view of Fig. 3. This construction was not

successful. It was unsatisfactory, for we find defendant

trying another experiment—Fig. 4.

The eighth drawing of this series insert (Fig. 4) illus-

trates another experimental form constructed by defend-

ant. This form is explained in the affidavit of McGraw
[Trans. Rec. p. 19] and Trumble [Trans. Rec. p. 43.] This

form is similar to Fig. 1 of this series except that the

circular trough extends entirely around the inner wall

of the shell and is arranged helically so that the outlet

end of the trough is directly underneath the inlet. The

trough is closed at the top, side and bottom with the

exception that the bottom wall is discontinued at a point

approximately three-fourths of the distance around the

separator from the inlet opening, the bottom from such
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point to the discharge or open end of the trough being

open. This construction was another unsuccessful experi-

ment. After it, we find defendant designing and con-

structing the traps which infringe and upon which this

suit is based.

After this period of development commencing with

*Tonner No. 3", producing the non-infringing "Model

2", the licensed "Model 16" and the unsatisfactory ex-

perimental traps Fig. 1, Fig. 2, Fig. 3 and Fig. 4, defend-

ant produced another trap. Two slight differences of

construction of this final trap are illustrated in the ninth

and tenth drawings of this series. They are marked

"Fig. 5" and "Fig. 6" respectively. These are the traps

that have because of their reappropriation of the Trumble

invention been defendant's final success.

These traps of Figs. 5 and 6 are explained in the affi-

davits of McGraw [Tr. Rec. pp. 20-22] ; Trumble [Tr.

Rec. pp. 43-44], and Hackstaft* [Tr. Rec. bottom page

54 and commencing with last paragraph p. 57.] In these

two forms of gas trap an enclosed conduit is used. This

conduit extends around the inner surface of the trap.

It is closed at the top, inner side and bottom. The other

side wall or surface is formed by the wall of the trap.

The inlet of oil is from the outside of the trap into this

conduit. This conduit forms an expansion chamber by

means of which the velocity of the incoming stream of

oil is slowed down and quiescence secured enabling

initial separation of the gas from the oil. The outlet

from this enclosed chamber or trough is by means of

a bafile or spreading directing plate 6. The two forms

of Fig. 5 and 6 differ only as to the mechanical means

of connecting the baffle or distributing plate 6 to the
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conduit or trough. In Fig. 5 two pieces of metal are

used and joined together to make a continuous surface

while in the construction of Fig. 6 only one piece of

metal is used. The effect is practically the same. It is

to be noted that the baffle 6 does not conform to the bot-

tom of the trough or conduit. It is not only directed

slightly downwardly but it is directed downwardly and

inwardly toward the wall of the trap, assuring all of the

oil passing downwardly toward and against the inner

curved surface of the trap wall. In normal operation

all or at least substantially all of the oil is thereby not

only directed toward but actually brought onto and dis-

tributed onto the inner surface of the trap wall and

thereby spread out in the same manner as in the Trumble

patent embodiment of the Trumble invention and in the

"Tonner No. 3" infringement.

In addition to the drawings there are in evidence form-

ing part of the record herein two small sheet-iron models

marked Exhibits A-5 and A-6, respectively, to the affi-

davit of William McGraw. By reference to these the

slight difference between traps and the construction of

Figs. 5 and 6 will be apparent. We have inserted oppo-

site this page a drawing which is illustrative of this type

or construction of gas trap. This drawing illustrates the

relation of the downwardly positioned baffle 6 which is

inclined toward the curved inner surface of the outer

wall of the gas trap and forms a tight joint with such

wall.

The enclosed trough of this construction is to slow

down the velocity of the gas and oil entering the trap

and to deliver substantially all of the oil onto the inner

wall of the trap. In order to insure this final result,
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defendant has adopted and used an inclined spreading

and directing surface formed by the baffle 6. This

corresponds to the baffle 3 of "Tonner No. 3" and to

the cone of the drawing of the Trumble patent. This

baffle is not spaced away from the wall as was the edge

or end of the baffle 3 of the "Tonner No. 3" trap, of

which this court said:

"Possibly, as contended by appellant, the partition

is less instead of more than one-third of the distance

from the wall; but the precise location is not highly

material. The baffle plate is thought to be the equiv-

alent of the Trumble cone, and spreads approxi-

mately the whole body of the oil in an unbroken
condition to the adjacent segment of the chamber
wall, down which it flows substantially as in the

Trumble device." (290 Fed. bottom of page 59.)

With this type Fig. 5 or Fig. 6 construction, the pipe

carrying the oil from the oil well to the trap is of much

smaller cross-sectional area than the enclosed trough or

conduit in the trap into which the pipe delivers the inter-

mingled gas and oil. Therefore, when the gas and oil

from the well enter this trough the mixed oil and gas

is allowed to expand and the velocity thereof is reduced.

This trough being circular and fastened to the circular

inner wall of the gas trap, the oil is thrown to the outside

of the trough, i.e., the inner surface of the wall of the

gas trap. Therefore, when it leaves the trough it is pro-

jected onto the inner surface of this curved wall of the trap.

The delivery end of the trough terminates also in the

baffle 6, which is an extended spreading surface and serves

also to direct any oil, not carried along on the inner

surface of the wall of the trap, onto such wall. The

delivery end of the trough, as formed by this baffle 6,

is several inches lower than the end of the trough where
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the gas and oil enter. The baffle 6 forms a spreading

and directing surface in continuation of the surface of

the trough, which baffle surface direct any oil thereon

to and delivers such oil onto the inner surface of the

separator, where all oil flows down in a relatively thin

film or body. The oil in this trap does not pour out of

the end of the trough in drops or streamlets without

touching the wall of the separator, as in "Model 2".

In this Fig. 5 or Fig. 6 gas trap construction the cross-

sectional area of the closed trough is such that the

velocity of the incoming oil and gas is slowed down,

the turbulence is thereby materially lessened and the

requisite quiesence given to the oil and gas, the free gas

immediately rising to the top of the trough. As the trough

corresponds to the arc of the circle of the gas trap wall,

the oil due to its velocity is thrown onto the curved

inner surface or wall of the trap. Such oil as

reaches the end of the trough on the bottom thereof

is directed and conducted by the baffle 6 onto the curved

inner surface of the wall from the trap. It is thus seen

that all or substantially all of the oil is spread onto the

inner surface of the wall of the trap. Essentially, it is

in a relatively thin film and flows essentially quiescently

down the wall into the body of oil in the bottom of the

separator. While the oil is flowing down such inner sur-

face of the separator wall (as a backing wall), the

gas freed from such downwardly flowing film of oil

escapes toward the center of the "gas trap" and rises

to the upper portion thereof. By the construction of this

trough with the deflector plate or baffle 6 at the delivery

end guiding and directing the flow of oil onto the curved

inner surface of the tank wall, it is highly improbable,
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if not impossible, for any substantial portion of the oil

to drop from the end of the trough directly into the body

of oil in the separator and in drops or streamlets, as

Judge James in his opinion has assumed might take place.

We respectfully submit that to arrive at this conclusion

Judge James evidently considered the bottom of the

trough as horizontal at the discharge end and had in

mind that the wall of the separator was flat and not

curved.

We thus see that the enclosed trough in these Fig. 5

and 6 traps forms an initial expansion and separation

chamber, and the surfaces of such trough, being posi-

tioned as they are, form mechanical means for deliv-

ering the oil directly onto the inner curved surface of

the trap wall. That defendant in order to insure all or

substantially all of the oil being delivered onto such

inner curved surface has provided at the end of the

trough a mechanical means (i.e., the baffle 6) to direct,

conduct and spread the oil onto the inner surface of the

wall of such chamber to flow downwardly thereover

(as expressed in claim 1 and as construed by this court

in 290 Fed. 54). We thus see that the baffle plate 6 in

combination with the particular formation of the enclosed

trough performs the full and complete function of the

baffle 3 of "Tonner No. 3" and of the cone of the

Trumble patent drawings. These inter-related mechan-

ical means thus perform the same function in substan-

tially the same manner and accomplish substantially the

same result of delivering substantially all of the oil onto

the inner surface of the separator as a backing wall and

in a relatively thin film as interpreted by this court in

its previous decision.
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We respectfully submit that Judge James has erred

in his interpretation of the decision of this court as to

the scope of the Trumble invention. The "Model 2" trap

was utterly devoid of any mechanical means constituting

an equivalent for the cone of the Trumble patent or the

baffle 3 of the "Tonner No. 3" construction. In Figs.

5 and 6 constructions defendant has not only used the

formation of the enclosed trough as a mechanical means

for spreading the oil onto the inner curved surface of

the wall of the trap, but has provided the additional

spreading and directing means of the baffle termination 6

of the trough, to insure that if any oil is flowing on the

flat bottom of the trough, that it will, before being dis-

charged therefrom, flow over the angularly disposed baffle

and change its course toward and finally be discharged

upon the wall of the trap. It is this baffle or angularly

disposed plate at the discharge end of the trough that

distinguishes the form shown in Fig. 5 and Fig. 6 from

that shown in Fig. 4 wherein the outlet or discharge end

of the trough is horizontally disposed, and it is this ad-

ditional spreading means which Lorraine recognized as

necessary to use that accomplishes the purpose and object

of the Trumble cone and results in insuring that the oil

will be spread on the inner wall of the gas

trap. It is believed that the function and mode of

operation thereby intended to be and actually secured,

is evident; we submit that this construction is to be

viewed in the light of defendant's many unsuccessful

experiments with constructions not embodying such ob-

vious dependence upon complete direction and delivery

of all of the oil onto the wall of the trap in a quiescent

condition, down which it flows in a relatively thin film.
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It is obvious that with the type Fig. 5 or 6 construction

defendant does not intend to and does not in mechanical

fact depend upon any major portion or a material por-

tion of the oil being delivered into the bottom of the

tank in drops or streamlets; on the contrary, judging de-

fendant's intentions and the results secured by defendant

by the mechanical means used and the mechanical evi-

dence existent from the various experimental types pro-

duced by defendant, the conclusion irresistibly follows

that the success of the defendant's Fig. 5 and/or 6 traps

is due to such traps incorporating the inventive idea

which this court has recognized, and that such traps

infringe. This, without any extension whatever of the

scope of the Trumble invention beyond that heretofore

adjudicated by this court.

In the opinion of the lower court Judge James has de-

scribed two hypothetical forms of gas traps, which were

not before the court, as examples of forms of traps which

would not infringe the Trumble patent. [See last par-

agraph of page 145 of the Record.] With respect to the

first of these traps the court stated that the "oil would

be directly projected against the wall of the shell, so that

it formed approximately a continuous film, which would

flow down the surface" and with respect to the second

trap stated "the whole effect being to cause the oil to run

down the inner surface of the shell in a more or less

continuous sheet." These illustrations by the court of non-

infringing forms of gas traps is followed by the following

statement

:

''These illustrations serve to emphasize the fact

that it is the foiin of apparatus that gives to the

Trumble device its distinction and novelty." (Italics

ours.)
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Judge James in arriving at his conclusions shows clearly

that he was concerned with form whereas this court,

as shown by its opinion, considered the matter in sub-

stance. Judge James took the "form" shown by Towner

;^3 as the measure for determining whether the present

Lorraine type as shown in Figs. 5 and 6 infringed the

Trumble patent and lost sight of the fact that this court

defined the scope of the claims in substance as including

"an apparatus by which substantially the whole body of

oil is spread as a film or thin sheet on a backing wall, and

is not, in the course of the process of separation, broken

up by any means into drops or streamlets;" and only

pointed out that as an example the Towner #3 came

within its definition of the scope of the Trumble inven-

tion. Had Judge James used the definition of the scope

of the Trumble invention as defined by this court and as

stated above defendants' traps Figs. 5 and 6 would be

found to come squarely within the scope of the Trumble

invention as defined by this court.

It is well settled law that "one does not escape liability

for infringement by changing the form of dimensions of

the parts of a patented combination, where such change

does not break up or essentially vary the principle or mode

of operation pervading the original invention."

Dowagiac Co. v. Superior Drill Co., 115 Fed.

886-904;

citing

:

Cochrane v. Deener, 94 U. S. 787;

Morey v. Lockwood, 8 Wall. 230;

Elizabeth v. Paving Co., 97 U. S. 126;

Loom Co. V. Higgins, 105 U. S. 585

;

Nafl Hollow Brake Beam, Co. v. Interchangeable

Brake Beam Co., 106 F. 693.
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It is not necessary, in view of the pleadings and of

the prior adjudication of the validity and scope of the

Trumbie patent and invention, for plaintiffs to rely in

this case upon the estoppel by license which bars defend-

ant from asserting invalidity of the Trumbie patent,

even if that were a litigable issue in this suit. It is a

fact that defendant is a licensee of the plaintiffs under

the Trumbie patent in suit; it retains such license and is

limited by the terms thereof; it cannot, while retaining

such license, be heard to dispute the validity of the

patent.

McLaren Products Co. v. Cone Co., 7 Fed. (2d)

120;

Chadeloid Chemical Co. v. Charles McAdams Co.,

298 Fed. 713.

While it is a fact that this case is before this court

upon an appeal from a motion for a temporary injunction,

it is also a fact that the patent in suit has been sustained

against all defenses which are now raised against it, and

that by a decision of this Court of Appeals of the 9th

Circuit. Without regard, therefore, to the question of

res adjudicata, this is a proper case for an injunction.

(Kings County Raisin and Fruit Co. v. U. S. Consoli-

dated Seeded Raisin Co., 182 Fed. 59 (C. C. A. 9th

Cir.).) The decision of Judge James is upon the merits;

there is no issue of fact yet to be tried. But, it is also

obvious that the grounds of Judge James' decision are

not affected by any issue of fact that is to be determined.

Judge James' decision is not predicated upon any issue

of fact. Both parties submitted the case in the court

below for a decision on the merits of the controversy,

to avoid any further expense. It is submitted that the
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record is sufficient to enable and justify this court's ren-

dering such a decision. It is necessary in view of Judge

James' interpretation of the prior decision of this court

that this court shall consider the case upon its merits.

Plaintiffs respectfully submit that the gas traps of Fig.

5 and Fig. 6 construction are infringements of claims

1, 2, 3 and 4 of the Trumble patent, as the same have

been construed by this court in its previous decision.

We refrain herein from discussing any of the prior art,

believing that it is wholly unnecessary to burden the

court therewith in view of this court's previous consid-

eration thereof, and of its conclusions. Plaintiffs respect-

fully submit that the order appealed from, denying the

injunction as prayed, be reversed and the cause remanded

with instructions to grant such injunction.

Respectfully submitted,

Lyon & Lyon,

Frederick S. Lyon,

Leonard S. Lyon,

Frank L. A. Graham,

Henry S. Richmond,

Attorneys for Appellants.
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APPELLEE'S BRIEF.

Appellants Are Incorrect in Referring to the Order

Appealed From as in Effect a "Final Adjudica-

tion."

This is an appeal in a patent suit from an order of the

District Court at Los Angeles (Judge James) refusing

to grant a preliminary injunction. [Opinion of the Court,

R. 143.]

As an apparent bid for relaxation of the rule that the

grant or denial of a preliminary injunction is largely

discretionary with the trial court and should not be dis-

turbed except for a clear abuse of discretion, appellants



on the first page of their brief urge that the decision ap-

pealed from is in effect a "final adjudication." Being

only the denial of a harsh and dangerous provisional

remedy—one which if improvidently granted may do

great and irreparable injury to a defendant,—it is obvious

that appellants are incorrect in such assertion of finality.

What they mean is that the ground of non-infringement

upon which the denial of injunction is based, going as it

does to the merits, greatly discourages the further pro-

ceeding of a trial: and what appellants really desire to

accomplish by this appeal is a reversal of the expressed

grounds of the court's opinion rather than a reversal of

the order appealed from itself.

We are sure that the grounds assigned by Judge James

for his decision will be found correct, and, obviously,

they are more than sufficient. The large interests jeopar-

dized required a very thorough presentation before Judge

James, and the matter was submitted after extensive oral

arguments upon printed briefs. The grounds of Judge

James' opinion were especially urged by us as a short-cut

to the conclusion of what we believe will be recognized

by this court as a most glaringly unwarranted suit. If

the expressed conclusions of the trial court are adopted

and approved by Your Honors there will be nothing fur-

ther in this suit to litigate, and we shall invoke the power

of this court to direct a dismissal upon affirmance of the

order appealed from.

It will be later seen, however, that defendant relies upon

other equally strong defenses going to the merits, not re-

ferred to in the opinion accompanying the order ai)pealed

from: as well, also, upon several of what we believe will

be recognized as conclusive bars to a preliminary injunc-
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tion, such, for instance, as laches for over a year after

knowledge of certain of the acts of defendant complained

of before instituting suit and making application for in-

junction; uncontroverted facts establishing even on plain-

tiffs' theory a most trifling trespass—only two alleged in-

fringements, and those fthe subject-matter relating as it

does to parts within a closed receptacle) concealed from

the public (no threats to continue) out of thousands of

quite similar devices made and sold by defendant and

admittedly not infringements, and upon which defendant's

business in the manufacture and sale of such devices ag-

gregating approximately $67,000.00 per month (the

largest business of this kind in the world), has been built

up after many years of effort, together with clear and un-

controverted evidence of financial responsibility of defend-

ant to respond in any possible amount of damages which

might ultimately be decreed if the charge of the complaint

should be finally sustained.

To reverse the order, therefore, requires a finding of

gross insufficiency (abuse of discretion), not only of the

grounds expressed in Judge James' opinion, but of all

other defenses above briefly outlined.

ONLY FOR MANIFEST ABUSE OF DISCRE-
TION SHOULD THE REFUSAL OF THE
TRIAL COURT TO GRANT THE DANGER-
OUS REMEDY OF PROVISIONAL INJUNC-
TION BE DISTURBED.

The grant or denial of a preliminary injunction is

established by a long line of decisions to be discretion-

ary with the trial court, and not subject to disturb-

ance on appeal except for a clear abuse.

The presumption, of course, is in favor of the trial

court's decision: and appellants' burden consists not
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merely of raising a possible doubt as to the correctness

of the grounds assigned by the trial court, but that of

convincing this court that there is no support for the

wide discretion exercised in the denial of the writ.

This court (Judges Gilbert, Hunt and Rudkin) in the

case of Ozven ik Perkins Oil Well Cementing Company,

No. 4275, by its decision rendered November 10, 1924,

and reported 2 F. (2d) 247, quoted approvingly the lan-

guage of the Court of Appeals for the 8th Circuit in

American Grain Separator Company et al. v. Twin City

Separator Company, 202 Fed. 202, as follows

:

"The granting or dissolution of an interlocutory

injunction rests in the sound judicial discretion of

the court of original jurisdiction, and, where that

court has not departed from the rules and principles

of equity established for its guidance, its orders in

this regard may not be reversed by the appellate

court without clear proof that it abused its discre-

tion. The question is not whether or not the ap-

pellate court would have made or would not have

made the order. It is to the discretion of the trial

court, not to that of the appellate court, that the law

has intrusted the power to grant or dissolve such an
injunction, and the question here is : Does the proof

clearly establish an abuse of that discretion by the

court below?"

Your Honors also adopted in the Owen case, supra,

by its quotation, the law as stated by the Circuit Court

of Appeals of the 7th Circuit in the case City of Chi-

cago V. Fox Film Corporation, 251 F. 883, as follows:

"A pendente lite injunctional order will not be re-

versed unless there was an abuse of discretion; and
this can only appear from an obvious misunderstand-

ing of the facts or a palpable misapplication of well-

settled rules of law on the part of the trial judge."
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Of course, if there is any ground upon which the trial

court's decision might properly have been based there is

no abuse of discretion. Even disagreement with the trial

court's views on one of the defenses going to the merits

will not establish an abuse of discretion.

In the case of Steams-Roger Mfg. Co. z'. Brouni, 114

Fed. 939, the Circuit Court of Appeals for the 8th Circuit

said:

"The primary question on an appeal from an order

granting a temporary injunction is whether or not

the injunction evidences an error in the exercise of

its sound judicial discretion by the court which issued

it. There are established legal principles for the

guidance of that discretion, and where they are vio-

lated the action of the court below should be corrected.

But, unless there is a plain disregard of some of

the settled rules of equity which govern the issue of

injunctions, the orders of the courts below on this

subject should not be disturbed. The law has placed

upon these courts the duty to exercise this discretion.

It has imposed upon them the responsibility of its

exercise wisely, and has left them much latitude for

action within the rules which should guide them; and,

if there has been no violation of those rules, an

appellate court ought not to interfere with the re-

sults of the exercise of their discretion. The right

to exercise this discretion has been vested in the

trial courts. It has not been granted to the appellate

courts, and the question for them to determine is

not how they would have exercised this discretion,

but whether or not the courts below have exercised

it so carelessly or unreasonably that they have passed

beyond the wide latitude permitted them, and violated

the rules of law which should have guided their

action."
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The cases are very numerous in recognizing and applying

the law under discussion and it will be sufficient merely

to call Your Honor's attention in conclusion under this

head, to the decision of this court in Kings County Raisin

and Fruit Company v. United States Consolidated Raisin

Company, 182 Fed. 59, where it was said:

"The granting or refusing of a preliminary injunc-

tion in such a suit ordinarily rests in the sound dis-

cretion of the trial court, and the review thereof

by an appellate court is limited to the inquiry whether
there was abuse of discretion in granting the writ.

This rule has been so often applied by this court, and
is so well established by precedent, as to require the

citation of no authorities. It is sufficient to refer

to the language of Judge Jackson in Blount v. So-

ciete Anonvme du Filtre Chamberland Svsteme Pas-

teur et a/., '.S3 Fed. 98, 3 C. C. A. 455.

"The object and purix)se of a preliminary injunc-

tion is to preserve the existing state of things until

the rights of the parties can be fairly and fully in-

vestigated and determined upon strictly legal proofs

and according to the course and principles of courts

of equity. The prerequisites to the allowance and
issuance of such injunction are that the party apply-

ing for the same must generally present a clear title,

or one free from reasonable doubt, and set forth acts

done or threatened by the defendant which will seri-

ously or irreparably injure his rights under such title

unless restrained."

See, also, the decision of this court in

Jensen Can-Filling Machine Co. v. Norton, 64

Fed. 662, 12 C. C. A. 608, and

Southern Pacific Co. r. Earl. 82 Fed. 690, 27

C. C. A. 185.
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SEVERAL BARS TO PRELIMINARY INJUNC-
TION WHICH, WE URGE, AUTHORIZE
AFFIRMANCE OF THE ORDER AP-
PEALED FROM WITHOUT THE NECES-
SITY OF PASSING UPON THE MERITS.

There is no showing of possible or prospective ir-

reparable injury: even on plaintiffs' theory the al-

legad trespass is insignificant—Two devices only out

of thousands of quite similar character admittedly

not infringements made over a period of seven years.

Gas traps are large contrivances selling at prices

ranging from $450.00 to $2350.00, easily kept track

of on any possible accounting.

The charge of infringement relates only to the

angle of a baffle plate concealed within the trap where

the chances are a thousand to one that the purchaser

will ever know of it.

There is no attack upon the financial responsibility

of defendant; on the contrary, positive evidence that

defendant is financially able to respond in any possible

amount of damages is not controverted.

Plaintiffs waited long after knowledge of alleged

infringement before filing the complaint. If they

were not irreparably injured by their own voluntary

delay, it is reasonable to suppose that a further time

to permit of an orderly trial in this case will not re-

sult in any injury that cannot be adequately redressed

by an award of damages.

In a decision by former Judge Bledsoe in the case of

Martin Iron Works v. W . A. Waterman, B-87 Equity,
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in the United States District Court at Los Angeles, in

denying a motion for preliminary injunction the court

said:

"The use of injunction in advance of a hearing on

the merits is to be justified and to be taken advantage

of only in the face of a tremendous exigency . an

extraordinary event, an obvious injustice to accrue if

something is not done immediately * * *, In a

patent case an injunction prior to hearing is granted

only where the court is persuaded from a very ob-

znous inspection of the devices in controversy * * *

that the injunctional arm of the court must be used
* * *." (Italics ours.)

In the case of Standard Elevator Company v. Crane

Elevator Company, 56 Fed. 718, a decision by the Cir-

cuit Court of Appeals for the Seventh Circuit (Judges

Gresham, Woods and Jenkins) the court near the bottom

of page 19 said:

"The object of the provisional remedy is preventa-

tive largely and it will not be granted if it is more
likely to produce than to prevent irreparable mischief.

If the controversy between the parties be substan-

tial and not as to the alleged infringer colorable

merely, courts of equity are not disposed to adjudicate

upon the rights of parties otherwise than according

to the approved usages of chancery when the de-

fendant's rights might by the issuance of a writ of

injunction be put in great jeopardy—and the com-

plainant can be compensated in damages."

The application for preliminary injunction in the case

at bar was originally based upon the manufacture by de-

fendant of only six gas traps, each characterized by having

a covered trough-like extension of the oil and gas inlet

pipe, which trough extended spirally around the inner

surface of the shell, as illustrated in Figs 1 to 6, inclusive,

I
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of the blue-print Exhibit A to the affidavit of William

McGraw (which affidavit is found beginning R. 16,

and which blue-print exhibit is found somewhere in the

five copies of various exhibits filed on behalf of plaintiff

under stipulation dispensing with their printing; but to

the exact location of which we cannot definitely refer for

want of the service of a copy). Later photostats in this

brief, however, will remove any doubt as to construction.

On the hearing, however, the charge as to all of these

forms except Figs. 5 and 6 was withdrawn, so that the

only forms at present charged to infringe are those of

said Figs. 5 and 6.

It is not necessary for immediate purposes to consider

details of differences of construction between the four

forms finally admitted not to be infringements and the

two remaining. It may be noted, however, in passing

that there is a great similarity in what will later more

clearly be shown to be the pertinent features of construc-

tion between the two forms charged to infringe and the

four withdrawn from the charge.

The very fact of the withdrawal of 4/6 of the charge

of infringement—the admission that four out of the six

forms originally complained of do not infringe—shows

the hair-splitting and uncertain theory of plaintiffs' case,

and justifies without mere affirmance of a wide latitude

to the trial court's discretion. Incidentally, in finally re-

lying upon only two out of the six forms, appellants'

counsel discredits 2/3 of the testimony of their own ex-

pert, John D. Hackstaff, who apparently was just as sure

that the four now admittedly non-infringing traps tres-

passed on the Trumble patent in suit as he was of the two

finally settled upon.
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However, the point we are now endeavoring to present

and emphasize is that only two traps are charged to in-

fringe—a trifling basis for a cry of irreparable injury.

It is obvious that the charge of infringement must

stand or fall upon the exceedingly slight differences be-

tween the four forms withdrawn from the charge and the

two remaining. The slightness of the differences be-

tween those alleged to infringe and those admitted not

to infringe, and the insignificant volume of alleged in-

fringement, we urge precludes any inference of irreparable

injury sufficient to sustain the grant of a preliminary in-

junction. Such is not "a tremendous exigency" or "an

extraordinary event" or an "obvious injustice" within the

meaning of Judge Bledsoe's decision in the case of Mar-

tin Iron Works 7-. Waterman, quoted supra. This court

cannot in the case at bar be "persuaded from a very ob-

vious inspection of the devices in controversy" ( to use

more of the language of Judge Bledsoe in the decision last

referred to) that there is infringement which must imme-

diately be stopped by the injunctional arm of the court or

else irreparable injury will result,—particularly in view of

the positiveness of the trial court's opinion on the order

appealed from that there was no infringement.

The fact that there were only two of the forms finally

relied upon as alleged infringements appears from the

affidavit of William McGraw on behalf of plaintiffs (see

beginning middle of R. 20 as to the circumstances sur-

rounding said Figs. 5 and 6).

Now, in the affidavit of Mr. Lorraine, particularly at

R. 79, it appears that gas traps sell for prices ranging

from S450.CX) to $2350.00, and that defendant corpora-
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tion sells on an average $67,000.00 worth of traps per

month. Recurring again to the affidavit of William

McGraw on behalf of plaintiffs, it appears (beginning

R. 18) that the six traps forming the basis for the order

to show cause were constructed and seen by plaintiffs

at intervals beginning August 20, 1928, to about the

same time in 1929, the two forms finally settled upon as

alleged infringements having been observed by the plain-

tiffs the latter part of the year. Thus it appears that

after observation of defendant's operations for a year,

and the tentative selection of six traps originally com-

plained of, plaintiffs finally admitted that only two traps

made during a year could, under any theory, sustain the

charge, and during this time defendant was putting out

$67,000.00 worth of traps per month—large contrivances

easily followed and kept track of, all presumably stamped

the Lorraine Company's name plate (as were all the

traps referred to in the McGraw affidavit).

The decision of Your Honors in the case of Lorraine

V. Toumsend (290 Fed. 54) is dated June 4, 1923—nearly

seven years ago. During these years, with defendant

doing the largest business in the sale of gas traps in the

world, plaintiffs found only two traps made less than

a year ago to complain of. (And the trial court is most

positive in its opinion that these do not infringe.) Near

the bottom of R. 93 Mr. Lorraine testifies (and his state-

ments are not controverted) :

"I have never been secretive about disclosing the

construction of the models and design of my traps.

They have been freely advertised and their interior

construction shown to prospective purchasers and
others, and I have always given full information to

plaintiffs concerning their construction and design."
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Two traps out of many thousands—the utmost frank-

ness and good faith in fully disclosing features of con-

struction to plaintiffs. Surely, even assuming possible

infringement, this insignificant trespass is too trifling to

form the basis of a preliminary injunction.

The following testimony of Mr. Lorraine (middle of

R. 94) is also uncontroverted

:

"The defendant Lorraine Corporation is amply
able financially to pay all possible damages which
might finally be decreed against them in case in-

fringement should be found. In case of a final

decision in favor of plaintiffs in this case, plaintiff

would be entitled to the recovery of a money judg-

ment, but in the event a preliminary injunction

should be granted on the present motion, possible

recovery on plaintiffs' injunction bond could not re-

pair the injury done to the goodwill of defendant

company, * * *."

Why should plaintiffs so earnestly desire a preliminary

injunction based upon only two traps out of thousands

made and sold by defendant during the six years follow-

ing the decision of this court construing the Trumble

patent?

The answer is simple: any kind of an injunction, how-

ever limited, would assist defendant in purloining some

of Lorraine's $67,000.00-per-month business. It would

injure his good will. As a practical matter it is difficult

—

often impossible—to explain to a prospective purchaser

that the injunction covers only a rivet in the top of the

trap and that defendant has omitted the rivet, and there-

fore does not come within the scope of the injunction.

The prospective purchaser only knows that there has

been found by the court something in a defendant's de-
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vice to criticize, and this greatly hinders sales and fre-

quently throws business into the hands of the suit-main-

taining competitor. It is also impossible to control the

subtle ways in which the scope of an injunction may be

represented or misunderstood. Thus it is that the court's

injunction is often used—not to prevent irreparable in-

jury to plaintiff—but to injure the good will of a de-

fendant—simply as a business-getter. In case of a large

business like that of Lorraine, counsels' fees and court

costs incurred by plaintiffs in such a gamble are often

well spent,—if business results can be accepted as a cri-

terion.

Plaintiffs do not deny the statements of Mr. Lorraine's

affidavit (middle of R. 93) as follows:

"I know from my past experience in litigation in-

volving the Trumble patent in suit that any prelim-

inary injunction which might be granted by this

court will be advertised in every possible way in

order to injure the good will of defendant as much
as possible. To the confusion of the trade and pub-

lic the real scope of the Trumble patent in suit

will be subtly misrepresented in ways impossible of

control by the court. Any bond which may be given

by plaintiffs cannot possibly be adequate to cover

the resulting irreparable injury which must inevitably

follow the issuance of such an injunction, as sought

by the present motion."

We urge again the extreme applicability of the law

as stated by the Circuit Court of Appeals for the Seventh

Circuit in Standard Elevator Company v. Crane Elevator

Company, quoted supra as follows

:

"The object of the provisional remedy is pre-

ventative largely and it will not be granted if it is

more likely to produce than to prevent irreparable

mischief. If the controversy between the parties be
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substantial and not as to the alleged infringer color-

able merely, courts of equity are not disix)sed to ad-

judicate upon the rights of parties otherwise than

according to the approved usages of chancery when
the defendant's rights might by the issuance of a

writ of injunction be put in great jeopardy—and
the complainant can be compensated in damages."

The court in the case just above referred to also said:

"It would * * H«
i^g most unsafe to determine

this controversy without full and orderly proof. It

would be most unwise to imperil and presumably
wholly ruin the large capital and interests involved

in the business of the defendant by arresting the

enterprise in advance of a final decree when the

damages which the appellee may sustain can be com-
pensated in money."

Referring briefly to the defense of laches : an ex-

amination of the affidavit of William McGraw, for plain-

tiff, shows that first of the six traps originally relied

upon to secure the order to show cause (four of which

were afterwards withdrawn) was seen by the defendant

over a year before suit filed or application for injunc-

tion was made. Under the theory of the case as first

presented to secure the order to show cause, plaintiffs

stood by for a year before taking any action to prevent

what they in their bill represent was "irreparable injury."

True, the last two traps finally relied upon were made

only shortly before the suit was filed, but they are too

closely similar to the four withdrawn, the first of which

was made a year before, to be not affected by the long

delay. This laches is explained and referred to in the

affidavit of Mr. Lorraine (near top of R. 94).

To conclude under this head: even without considera-

tion of the merits, we urge that the foregoing circum-
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stances support a wide discretion of the trial court in de-

nying the injunction, and such circumstances are such

as to make a finding of abuse of discretion untenable.

A MOST IMPORTANT PRELIMINARY LIGHT

ON THE MERITS.

NARROWNESS TOO NEAR THE VANISHING

POINT TO BE MEASURED IS THE SCOPE OF

THE PATENT IN SUIT AS HERETOFORE AD-

JUDICATED- A SCOPE ONLY SUFFICIENT

TO COVER OUT OF MANY THOUSANDS OF

TRAPS MADE BY DEFENDANT A SINGLE,

EXPERIMENTAL, ABANDONED FAILURE.

Nearly $1,000,000.00 a year represents the volume

of defendant's business—a business which extends to

every oil field in the world—in the manufacture and

sale of devices of the same general character as that

of the patent in suit.

Defendant has experimented with scores of dif-

ferent forms and modifications of gas traps, and has

made and sold since the grant and issuance of the

Trumble patent in suit thousands of such devices.

Out of this immense volume of business only A

SINGLE TRAP in all prior litigation involving the

patent in suit, has ever been found to be an infringe-

ment, and that trap (Towner No. 3) was only made

experimentally, turned out to be a failure, and was

abandoned.

As the court will see by reference to its opinion in

Lorraine v. Toumsend, Case No. 3945, reported 290 Fed.
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54, this court (near the bottom of page 59) found the

only infringement to consist of the making of a single

trap described as Towner (Tonner) No. 3. That there

was only one of such traps made and that it was purely

experimental and after being tried out was abandoned

as a failure is proven by the testimony of Mr. Lorraine

given during the trial of the case in March. 1922. This

testimony appears at page 253 et seq. of the record of

Case No. 3945 (to which we are authorized by stipula-

tion in the case at bar to refer). Mr. Lorraine's sworn

statements to the same effect are repeated on cross-exami-

nation at R. 314. After the finding of infringement

by this single Towner trap, the case was regularly re-

ferred to a master to take an accounting, and such pro-

ceedings languished many months without any action, and

during such time and since there has been no attack upon

the truthfulness of Mr. Lorraine's testimony as to the

experimental, unprofitable, and isolated nature of this

abandoned Towner No. 3 failure.

After the interlocutory decree of Judge Wolverton

(reversed, as we have seen, as to all except Towner No.

3), contempt proceedings were instituted against David

G. Lorraine, predecessor of this defendant, charging

violation of Judge Wolverton's injunction by the manu-

facture and sale of what was known as Lorraine Model

16 Trap. The defendant, however, was purged of the

alleged contempt—and said Model 16 was found not

an infringement of Judge Wolverton's decision, broad as

it zvas, before reversal by this court. The opinion of the

court (Judge Bledsoe) finding Model 16 not an infringe-

ment is found R. 142 of the case at bar.
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At R. 71 Mr. Lorraine's affidavit in opposition to

the motion, the propriety of the denial of which consti-

tutes the subject-matter of this appeal, is found. Other

important facts of our black letter heading- are in this

affidavit established; and they have not, as we have stated,

since been controverted; namely, the large number of

different forms of traps made and experimented with

by Mr. Lorraine (concededly not infringements), the

constant change in details of design in an endeavor to

meet all conditions as cheaply as possible ; the great growth

of an international business of defendant in the manu-

facture and sale of these devices until it now approximates

$67,000.00 per month.

The foregoing has been intended to show in a most

general way high lights of the status and scope of the

patent in suit. With the net result of prior litigation

being that the patent is only broad enough, of all the

traps made by defendant, to cover an isolated experi-

mental failure, we urge that this court should be careful

now, sixteen years after the alleged invention of Trumble,

not to construe it to cover the latest success—the out-

growth of sixteen years of development in this art.

IT IS NOT TRUE THAT THE VALIDITY OF
THE PATENT IS RES ADJUDICATA.

The res adjudicata asserted, hov^ever, only goes to

our attacks upon validity, not to our denial of in-

fringement.

Defendant Lorraine Corporation was not a party to

the prior suit adjudicating the Trumble patent, and

did not in fact participate in the defense of said suit,
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notwithstanding the somewhat misleading condition

of the pleadings—which are corrected by other ad-

mitted facts or uncontroverted records.

Plaintiffs in this case filed an original bill. If this

defendant had been bound by the former injunction

and decree, a contempt proceeding would have been

the proper procedure. By filing an original bill plain-

tiffs admit that defendant is entitled to avail itself of

any new defense, and the sworn answer used on the

present motion did set up new and additional de-

fenses in response to issues presented by such bill.

Inasmuch as invalidity is very clear, we rely

strongly upon this defense, although if the trial court's

finding of non-infringement is sustained and this case

ordered dismissed on the affirmance of the order ap-

pealed from, it may not be necessary for the court in

its opinion to pass upon this important defense.

The quotation from the pleadings set forth in appel-

lants' brief, page 4, does not sufficiently disclose the facts

and is therefore misleading: the suit was pending for a

long long time without any action whatever on an ac-

counting, to prove and recover on behalf of plaintiffs'

profits and damages resulting from the making of the

single, experimental, abandoned, profitless Towner No. 3

failure, on which experiment defendant suffered only a

loss—the only infringement found—obviously a foolish

procedure.

The only "participation" of defendant corporation,

if it can be possibly designated as such, consisted of

assuming and paying, as consideration for the transfer

of the business to it, certain of Lorraine's individual
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expenses in connection with the suit, long after the case

had been tried, decided, appealed, briefed, argued, and

submitted for the decision of this Court of Appeals.

Although two supplemental bills charging- continued

or additional infringements were filed at intervals in

and during the pendency of proceedings against Lorraine

individually, the second three years after the trial, the

charges of infringement were always against David G.

Lorraine indizddually and never against the Lorraine

Corporation.

The Lorraine Corporation at the time of its organiza-

tion (May 1, 1923) took over what is conceded in this

proceeding to have been the largest organization for the

manufacture and sale of gas traps in the world, and con-

tinued to take business away from plaintiffs in the con-

stant growth of that business, concededly without in-

fringing the Trumble patent in suit, for the remaining

three years that the suit languished on an outrageous

accounting proceeding—not to recover gains and profits,

but to recover what Lorraine lost, apparently, on the

abandoned Towner No. 3 experiment. (Suit was dis-

missed per stipulation, April 30, 1926.) And during this

competition which was daily demonstrating the utter use-

lessness of Trumble's alleged invention, no attempt was

made to join the Lorraine Corporation as a party to

the suit, and not even the remotest suggestion was made

that any of the traps upon which this highly successful

competing business was based, constituted an infringe-

ment of the patent in suit. There was clearly no reason

why the Lorraine Corporation should have employed at-

torneys to defend itself in such suit, and it did not par-

ticipate in any manner whatsoever in such defense.
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The accuracy of the above statement can be readily-

checked by reference to the judgment roll of E-113

Equity, the record upon which this court's decision No.

3945, Lorraine v. Townsend, was based; the complaint

was filed in January, 1921; trial commenced March 22,

1922, and was concluded March 28, 1922. The interlocu-

tory decree of Judge Wolverton was entered September

29, 1922; appeal was thereafter perfected and transcript

on appeal filed with the clerk of the United States Cir-

cuit Court of Appeals in November, 1922. The Lorraine

Corporation did not come into existence until May 1, 1923.

This last date appears in the record in the case of David

G. Lorraine and Lorraine Corporation v. Townsend

et al., F-80 Equity, in the District Court, in Plaintiffs'

Exhibit No. 2, Articles of Incorporation, which was called

to the judicial notice of the trial court and we do not

believe will be controverted.

But overlooking the facts that the Lorraine Cor-

poration did not come into existence until eight

months after entry of the decree by w^hich it is now

asserted to be bound and that not a single device

found to be an infringement w^as taken over at the

time of its organization or was thereafter ever made,

used, or sold by the defendant corporation: and as-

suming that payment of a small amount of Lorraine's

individual expenses on an accounting upon which there

could have been no possible recovery and which, con-

sequently, was so trifling that it was finally aban-

doned—Granting for the sake of argument that such

facts make the corporate defendant in effect a party

to the suit and bound by the adjudication, we assert

that the essence of such adjudication was not that the
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Trumble patent was valid as covering a steam boiler

or a bicycle or ANY KIND of an oil and gas separa-

tor, but was only valid as covering a single abandoned

experiment, namely, Towner No. 3 Trap.

The adjudication did not indicate that the Trumble

patent could be stretched to cover forms of devices

bearing no resemblance whatsoever to the Trumble

Drawings or that during any such attempted stretch-

ing process prior art could be ignored.

The mere finding by a court that a patent is valid

is ,w indication whatsoever of its scope. Frequently

patents are held valid, but so extremely narrow that only

a "Chinese copy" of the device shown in the specifications

and drawings could be found an infringement.

When the defendant set up in prior litigation the de-

fense of invalidity of the patent in suit, it did so until

particular reference to the de-Aces ehan,ed to mfnnge:

if it had been asserted in such prior litigation that traps

having a covered trough-like extension of the inlet pipe

into the separator, that is to say, the inlet pipe of Cooper

for instance, made square and run circumferent.ally and

spirally around the inside of the trap, were infringements,

we certainly would have made other attacks in such l.t,-

..ation upon the validity of the Trumble patent as cover-

ing such constructions. S„eh issues were not raised m

prior litigation because not presented. They were not

passed upon, and consequently the decision is not res ad-

pidicata as to any such subject-matter.

But certainly the Lorraine Corporation is not bound

by such adjudication.
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The filing of an original bill on behalf of plaintiffs

against defendant Corporation presenting for joinder

not only issues of infringement but those also of va-

lidity, instead of instituting contempt proceedings

against said corporate defendant for alleged violation

of the perpetual injunction granted in the decree

against Lorraine, constitutes an admission on behalf

of plaintiff that the decree against Lorraine individ-

ually is not res adjudicata as against the corporation.

Apparently not much reliance is placed in the soundness

of the argument suggesting that the Lorraine Corpora-

tion is bound by a decree against Lorraine individually

(which decree was entered eight months before the cor-

poration came into existence) ; so plaintiffs file an original

bill presenting the usual issues in patent causes for

joinder, /. e., those of invention, noi'elty, utility, and scope.

The subpoena required defendant to answer said bill, which

necessitated a joinder of issues thus presented; and de-

fendant corporation did join such issues in a sworn an-

swer, which is used as one of the affidavits in opposi-

tion to the present motion. Under the theory now first

asserted in plaintiffs' reply brief, plaintiffs have a per-

petual injunction against defendant corporation. Why,

therefore, order defendant to join issue on validity, and

why apply for a new and only temporary injunction?

If defendant Lorraine Corporation was in privity with

Lorraine individually as regards the subject-matter of the

prior suit, of course such corporate defendant would be

bound by the perpetual injunction entered against Lor-

raine individually, and any further infringement would

be ground for contempt proceedings. Surely, the corpo-
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rate defendant cannot be ordered by the subpoena of

this court to join issue on an original bill and then when

it has done so in effect be treated on certain of the issues

joined as though it had allowed the case to go by default

for failure to answer.

We consider the argument on behalf of plaintiff attack-

ing the right of the corporate defendant to offer evidence

on the issues of validity (joined on plaintiffs' invitation)

to be preposterous. A is sued for trespass and after

final decision and while the case is hanging on for three

years to determine whether 6^ should be the amount of

the nominal damages or whether 3^ is sufficient, B agrees

to pay A's costs and fees incident to such trifling account-

ing. Five years later the same plaintiff sues B for an

entirely different alleged trespass. Is there any such

privity as should preclude B from presenting every defense

he may have to the charge? Before one can be bound

by a decree, he must be either a party to the suit in which

the decree was entered or in privity with a party. This,

in brief, is the substance of the decisions mentioned on

page 5 of appellants' brief. There is nothing remotely

resembling privity between Lorraine and the Lorraine

Corporation relating to the subject-matter of the adju-

dication in the suit against Lorraine individually, as

there was no transfer by Lorraine individually to the

corporate defendant of even a single trap which had

been held to constitute an infringement upon the Trumble

patent in suit. The very first suggestion that the Lor-

raine Corporation, as the successor of Lorraine interests

or otherwise, infringed the Trumble patent in suit is

presented in the original bill filed in this case, and there
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is no allegation in either complaint or affidavits on behalf

of plaintiff in support of the present motion or otherwise

which could possibly authorize any inference of privity

of the Lorraine Corporation with Lorraine in the subject-

matter of such prior adjudication.

ASSUMING, FOR THE SAKE OF ARGUMENT,
VALIDITY, WHAT IS THE SCOPE OF THE
TRUMBLE PATENT IN SUIT?

We cannot pas upon the issue of infringement until

we have ansv^ered this question. The decision of this

court in Lorraine v. Townsend, No. 3945, reported

290 Fed. 54, takes us far toward a clear and conclusive

answer, and moreover, that decision without further

evidence is all that is required to most clearly exclude

as infringements the devices now complained of.

But while such decision contains a most thorough

consideration of much of the pertinent prior art, there

are several other references, now made part of the

record, in the light of which we are confident that

the microscopic narrowness of the Trumble patent,

as heretofore construed (limited as it is to a single!

failure), will merge into nothingness.

The trial court considered this prior decision carefully

and most conservatively based its decision upon the scope

there defined, apparently without reference to other con-

clusive evidence and other angles of the evidence hereto-

for considered which still further narrows the alleged

invention to the vanishing point.

The conclusion of the trial court after such consider-

ation [Opinion, R. 143-145] was that the only infringe-
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ment found by this court (the abandoned failure of

Towner No. 3) is a "border Hne device as measured

by the Trumble invention" and that "it comes within

the field with little to spare" and that ''it should be af-

firmed we think that the extreme range of equivalents

possible to be allowed to the Trumble patent was reached

in holding that Towner No. 3 infringed."

In passing, we call attention of this tribunal to the

positiveness of the opinion of the trial court as expressed in

the foregoing quotations, urging that even if Your Honors

should be in doubt as to the merits of our defense of non-

infringement, the wide discretion of the trial court based

upon such a clear and positive view in refusing to apply

a most harsh and dangerous remedy should not be dis-

turbed.

Note particularly the last paragraph of Judge James'

opinion, reading:

"In my opinion the apparatus (alleged infringe-

ments in the case at bar) is not reasonably an equiva-

lent of Trumble's use of the oil-spreading bafile plates.

I think to hold differently would be to allow a claim

for the broadest kind of equivalents, far beyond that

permitted by a fair interpretation of the decision of

the Circuit Court of Appeals."

Walker on Patents (6th Ed.), Vol. 1, Sec. 704, p.

786, says:

"A preliminary injunction will not be granted when

defendant is responsible and a substantial doubt

of infringement exists, or where the complainant's

right is doubtful."

In Standard Elevator Company v. Crane Elevator Com-

pany, quoted supra, the court near the bottom of page 19

(56 Fed.) has said that infringement must be beyond
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a reasonable doubt, and on page 720 the court comments

upon the ex parte nature of the appHcation and the con-

sequent lack of opportunity for cross-examination, saying,

"scientific expert evidence is not wholly reliable when

not subjected to the searchlight of intelligent cross-ex-

amination."

Surely the positive opinion of Judge James, without any

examination whatsoever by Your Honors of the merits,

is sufficient to show the existence of at least a reasonable

doubt. Again, if the grant or withholding of the writ is

discretionary, who should have the doubt, the trial court

or this tribunal? If an examination of the opinion of the

court below shows a good faith doubt, that state of mind

of the trial court should govern, otherwise discretion

is taken away. Here we have the strongest conviction

expressed by the trial court as a ground for a safe and

careful exercise of discretion. We submit that on these

considerations alone the order appealed from should be

affirmed.

It Is Our Purpose Under This Head to Endeavor to

Aid the Court in a Study of Prior Decisions In-

terpreting the Trumble Patent in Order That the

Soundness of Judge James' Opinion May Be Clear

Beyond a Reasonable Doubt, and That Your
Honors May, on Affirmance of the Order Ap-

pealed From, Direct a Dismissal of This Suit.

In the first place, while there are four claims of the

Trumble patent in suit, it should be noted that their real

essence is quite simple: a flowing film of oil on backing

surfaces and pressure. Such is quickly seen to be the

substance of the claims, for elements such as an expan-

sion chamber, gas and oil inlets and outlets, manifestly,



—29-

must be part of any oil and gas separator; and obviously,

no novelty or invention could be predicated on their

presence separately or in combination: the features or

elements which constitute the real essence of alleged in-

vention, as a reading of the prior decision together with

the patent will show, is simply a flowing film on a backing

of some kind and pressure.

Now it is also to be noted that pressure in said de-

cision interpreting the Trumble patent, is found to be

a natural incident of all gas traps. What is left, then,

upon which to predicate patentable novelty and invention?

Nothing hut a flowing film of oil on backing surfaces.

It takes only a glance at but a few of the prior art

devices to be convinced that the flowing of a film of oil

over a surface in a gas-trap was very old long prior

to Trumble. Notice particularly the remarks of this

court middle of page 57 of 290 Fed., where, considering

the Cooper patent, this court said:

"That the Cooper process was under pressure there

can be no doubt. The patentee expressly points

out that a high degrees of pressure is maintained
in his device, by reason of its organic connection with

the pressure system, and surely the filming is much
more complete than in appellant's apparatus."

It is immediately quite obvious from a consideration

of Cooper alone that the essence of supposed invention

of Trumble cannot be defined as residing broadly in the

film of oil, on any kind of a backing wall or plate, but

if it can be discovered or defined—if it exists at all

—

it must be limited closely to the structure illustrated in

the drawings of Trumble, that is to say, one in which

the oil is received on the apex of a conical spreader, evenly
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distributed over that spreader, and by it caused to flow to

the side walls over which it descends, still in a film, to the

oil pool below, theoretically at least, from the time of

its entrance into the trap to the time it reaches the oil

pool in a thin, unbroken film spread over the entire sur-

face of cone and wall. We must further limit this defi-

nition by the requirement that the spreader plate must

be imperforate, so that no oil drops down through any

holes, otherwise ke cannot possibly escape the Bray patent

No. 1,014,943, Book of Exhibits in case No. 3945, page

127.



Trumble: Patext in Suit

Book of Ejxhibits

Gfl3eH°3845

Page 58

Differs from Bray only in hauinq its conical

spreader imperforate. (JrantedoDer Bray on an

easily prooen misrepresentation that the cower-

ing of the holes inBrau cone was onadoantage.

Bray Patent 1,014,943.

Book of Exhibits

Case N? 3945

Pq. 127'

A complete anticipation of Trumble eTscept for

holes in the cone.

See discussion of this Court begining on pg.se

first paragraph, 290 Tederal reporter
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At page 58, 290 Fed., this court considered fully the

pertinence of the Bray reference with the result of limit-

ing Trumble to an imperforate conical spreader plate.

Near the bottom of the page last referred to this court

implies as a ground for the finding of non-infringement

by three of defendant's devices in controversy in that suit

that the oil, while being spread under pressure, was

spread "in a very different manner" from the Trumble

patent.

To summarize necessary conclusions from our forego-

ing partial consideration as to the scope of the Trumble

patent: The Trumble patent does not cover any kind of

spreading

—

ez'cn a complete spreading of the oil on the

zvaJls of the separator—but must be limited, if it can

be sustained at all, to the spreading by the apparatus like

that disclosed in the Trumble drawings, namely, a conical

baffle plate, and this plate must be imperforate.

Now as a further checking of this scope let the court

consider the forms of trap in said decision found by this

court not to infringe. There were three of them, and

they are correctly illustrated, even to scole, as will ap-

pear from the briefs in case No. 3945, by the following

illustrations copied from said briefs:



o^

Model No. Z

Decision of Judqe Wolverton and C.C. A,

Found not an Infringement

Model N° 2 with the So-Called Nipple

Machined Off, so as to "sit closely

AGAINST the Partition Wall."

Decision of Judqe Wolverton and CCA.
Found not an Infringement.

Model N? i

Decision of Judge Wolverton and CCA
Found not an Infringement
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Now let the court compare Towner No. 3 found to

infringe with the nearest approach to it found not to

infringe

:



TONNER N? 3

Decision of Juo^e Wolverton and C-CA.
The Only Trap Found to be an Infringement

Model N? I

Decision of Judge Wolverton and CCA.

Found not an Infringement
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The only logical reason for finding infringement by

Towner No. 3 was that the court was persuaded that

the incHned plate of the first device found not to infringe

was smaller than the corresponding plate at Towner No. 3,

and that more of the oil flowed to the oil pool without

being spread on the walls, and this clearly implies a

finding that in order to infringe all the oil must be uni-

formly spread over the conical or inclined baffle plate and

must by that plate or spreader be directed to the side

walls, without falling or splashing to the bottom of the

trap.

The foregoing would be consistent wtih the findmg

that Macintosh patent No. 1,055,499, found in Book of

Exhibits in Case No. 3945 at page 110, and considered

middle of page 52, 290 Fed., in that iwhile the oil is

thoroughly spread out in a thin film over a series of

conical spreaders quite similar to Trumble, it is not by

such spreaders directed to the side walls.

Now note tlmt zue have the narrowest possible theoretical

invention as a result of the immediately preceding an-

alysis: it only cnosists of plugging the holes in Brays

cones. It takes a lot of assumption to avoid seeing that

there is no possible utility over the prior art in such a

dezice—QspecmWy in view of the fact that all of the

traps upon which Lorraine built his $1,000,000.00 a year

business have been excluded as infringements and have

not even been contended to be such.

All the oil can be spread in a very complete film as in

Cooper, and this is not the Trumble invention. All the

oil is also spread in Model No. 2 with the nipple machined

off, one of the devices found not to infringe by this court.
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The complete spreading of the oil on the wall of the sep-

arator is not the criterion of infringement.

But let us now consider briefly one of the patents in

the record of the prior case No. 3945, which, not being

particularly emphasized by counsel, was apparently over-

looked by this court in rendering its decision construing

the Trumble patent, namely, Newman patent No. 856,088,

found in the Book of Exhibits of case No. 3945 at page

140.

Referring to the illustrations on the following page:

the oil entering through a single pipe at the top of the

Newman separator, has its velocity reduced by being

divided by four pipes Gl into four streams. It then falls

in such four streams upon the wedged shaped spreader

Kl, is deflected to the side walls of the separator down

which it flows to the oil pool below. (Remember that

Your Honors have found that pressure is implied in all

these separators—being a natural incident to the process.)
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Drawings in patents are merely used to illustrate inven-

tive ideas. See Western Telephone Company v. American

Telephone Company, 131 Fed. 75, in the middle of page

77, where the court said

:

'

'Patent drawings are not required to be working
plans."

In Gold V. Gold, 152 O. G. 731, 34 App. D. C. 152, the

Court of Appeals for the District of Columbia said

:

''Manifestly, Patent Office drawings are not work-
ing drawings. Their object is to aid in conveying to

one skilled in the art the idea of an inventor . . .

the angle of inclination could be varied to meet the

requirement of service."

With the idea in mind that patent drawings are not

made to scale, but are merely used to illustrate an idea

which one may use common sense in adapting to actual

practice, suppose that Newman in the commercial form of

his device had made it according to the proportions shown

on the following page, would it not still be the Newm^m

invention?
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We earnestly insist that no sane or reasonable differen-

tiation pertinent to the present charge of infringement can

be drawn between Trumble and Newman, particularly in

view of the decision of Yonr Honors finding Towner No.

3 an infringement.

As showing the strength of the argument last suggested,

let the court compare the following prospective views

Towner (or Tonner) No. 3 and Newman. We urge that

it is most clear that if Towner (Tonner) No. 3 is an in-

fringement, Newman must be an anticipation. If Towner

No. 3 is the same as Trumble, what did Trumble ''invent'*

over Newman?
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This is some of the evidence heretofore referred to not

discussed in Your Honors' opinion which we urge erases

the Trumble "invention" from the realm of reaHties. The

sUght differences in proportion, we urge, is not sufficient

upon which to base a finding of invention.

The following illustration from the Taylor Patent No.

426,880 (Book of Exhibits in Case No. 3945), granted

April 29, 1890, being a copy of Fig. 4 thereof, omitting

immaterial details such as float, gauge glass, etc., shows

the liquid coming into a separator and being immediately

spread upon a series of inclined baffle plates in thin film.

We earnestly urge that there is no invention in Trumble

over Taylor. Any difference that might be suggested will

be found a difference in words and not in substance.
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If Trumble Can Now Insist That His Patent Covers

Widely Different Forms Bearing No Similarity in

Appearance Whatsoever to the Drawing of the

Trumble Patent in Suit, Why Is Not Cooper, or

the Public, Including Defendant, as Much Entitled

to a Diversity of Form, Dimensions, etc., of Such

Prior Devices.

If Trumble can now, departing from his cones, insist

that his patent covers anything by which velocity is re-

duced and the oil spread on the wall of the separator in a

thin film, ivhy should not Cooper, Newman, Bray and

others hai'c an equal latitude? What has Trumble done

which should permit him to disregard entirely the form of

the device shown and described in his drawing and specifi-

cations and endeavor to embrace within the scope of his

alleged invention forms and relative dimensions which

bear no resemblance whatsoever to the Trumble drawing?

Remembering again that the essence of the argument on

this charge of infringement is that in the two traps of

defendant finally selected, the oil is spread on the walls of

the separator, its velocity being first reduced, let the court

examine the following drawings of Fisher Patent No.

1,182,873, granted May 9, 1916, on an application filed

November 20, 1913 (about a year before the filing of the

Trumble application in suit). (Found in five copies of

certain exhibits filed in lieu of printing under stipulation.)

The velocity of the incoming mixture in this Fisher

patent is reduced by dividing it into four streams. These
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four streams are then spread in films equa-distant over the

walls of the separator down which it flows. All the oil

is so spread, and is so equally distributed. There is no

doubt as to the completeness of the spreading of this film.

It is much more complete, thin, and uniform than in

Towner No. 3 (the abandoned experiment found by this

court to be the only infringement).
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How can plaintiffs consistently contend that defendant

infringes because it spreads all the oil on the wall of the

separator, velocity being first reduced, without admitting

that Fisher anticipates? This is new evidence, and, like

the Newman patent, not considered by this court in its

opinion in case No. 3495.

There Is No Utility in the Disclosure of the Trumble

Patent Over the Prior Art. The Trumble Patent

Was Procured by Deceiving the Patent Office

Examiner.

The court will remember that in discussing the Bray

patent Your Honors (290 Fed., beginning first paragraph

page 58) pointed out that Trumble experienced "great

difficulty in meeting the Bray disclosure, and the essence

of the Trumble attempted differentiation was that Bray

had holes in the cones of the separator while the Trumble

cones were imperforate."

Overlooking that Newman showed the equivalent of an

imperforated cone, the Patent Office granted the patent to

Trumble solely for plugging the holes in Bray's cones.

Why did the Patent Office do this? Only because of the

following argument on the Trumble appiclation (these

application proceedings are to be found page ZG, Book of

Exhibits, Case No. 3945):

"All of the references cited would cause a breaking

up of the flowing body of oil, or agitation thereof,

and result in the carrying away of the light volatile

oils with the gas.

"In actual practice applicant has demonstrated that

by the use of his separators the oil delivered therefrom

has all of the light gasolines in permanent combina-
tion with the crude oil, such crude oil being from two
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to three degrees lighter, according to the Baume scale,

than oil which had been passed through other forms
of separators. Affidavits to this effect will be fur-

nished if the Examiner would care to have the same
on file in this case."

This representation is untrue and can easily be shown

to he siich. There is actually no advantage in tite Trumble

unperforated cones over those of Bray, not to speak of

Fisher, Newman, Cooper, and others.

If such representation to the Patent Office was false and

the patent was secured by such fraudulent misrepresenta-

tion and a simple, easily conducted test will so show, we

urge Your Honors that before reversing the refusal of the

trial court to apply the drastic remedy of injunction prior

to a hearing on the merits, that we may have an oppor-

tunity which would be permitted if the case were regularly

set for trial to demonstrate a want of utility in Trumble.

We made the following offer to the court below

:

"We have now in the yards of defendant corpora-

tion some of the numerous junked Trumble traps

embodying this alleged marvelous invention of

Trumble that the world had long looked for, which
users were so anxious and willing to exchange for

the extremely more efficeint non-infringing traps of

defendants' manufacture, that they traded them in and
paid an additional price to get away from this alleged

Trumble invention and to get the advantage of the

Lorraine inventions. We propose to set up one of

these abandoned Trumble traps, plaintiff's to assure

themselves that it is in proper working order. We
shall then take another one of these abandoned
Trumble traps and put holes through the cones as

illustrated in the Bray patent. Then let a test be

made by running each of the traps under identical

conditions. We maintain that the trap with the holes

through the cones will produce the same quality of

oil as the trap without the holes, and that there will be
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no difference in the quality of the oil separated. If

we are correct, this is a clear demonstration that the

Trumble patent zvas only granted by a misrepresenta-

tion as to utility over Brav."

DEFENDANT HAS NOT INFRINGED.

That the Two Devices Complained of Do Not In-

fringe Is so Clear That We Urge This Court on

Affirmance of the Order Appealed From to Direct

a Dismissal of This Suit.

There is nothing in defendant's devices at all analogous

to the conical spreader of the Trumble patent. The

Trumble cone performs three functions : (1) It checks

the velocity of the incoming oil; (2) it spreads the oil

thinly over its own extended surfaces; and (3) it conveys

the oil to the wall of the separator, theoretically, at least,

equally at all points, thus continuing the film from the

apex of the cone to the oil pool.

Out of the S'ix devices, all of quite similar construction,

defendant has selected only two upon which to base the

present charge, the remaining four being thus admitted

not to be infringements. There is no element in these two

devices completely performing the functions of the conical

spreader of Trumble] neither is there anything in Trumble

at all analogous to the spirally arranged extension of the

inlet pipe of defendant's two devices in question. The

spiral extension performs the function of reducing the

velocity of the incoming oil before it enters the expansion

chamber instead of after it enters as in the case of

Trumble, and it performs this function in quite a different

manner from the Trumble conical spreader.

No comparison between the Trumble device and those of

defendant's charged to infringe is pertinent until the oil

has passed the inlet orifice into the expansion chamber of
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the separator. In Trumble immediately upon entry into

the expansion chamber its velocity is reduced by being

spread upon the apex of a cone; in defendant's devices it

enters the expansion chamber in a solid wedge-like stream

partly striking only one of the walls and partly falling to

the bottom without being spread. Such mode of operation

was in this court's opinion (290 Fed., about two-thirds

down page 59) expressly excluded as an infringement of

the Trumble patent in the following words:

"The claims are to be read only upon an apparatus

by which substantially the whole body of the oil is

spread as a film or thin sheet on a backing wall and
is not in the course of the process of separation broken

up by any means into drops or streamlets."

From our consideration of the prior art, particularly

Cooper and Fisher, where the oil is admittedly or clearly

all directed in a thin film to the side wall down which it

flows, it is quite apparent that the foregoing language of

this court cannot be wrenched from its setting and used

literally as a measure by which to determine the question

of infringement: for it literally reads upon both Fisher

and Cooper: and anticipation must be found unless we have

the further limitation which we believe is clearly implied

in this court's opinion, particularly in finding Towner No.

3 infringement, that the oil must be spread first on an

inclined or conical surface and then upon the side wall

—

that there must be this double spreading.

What happens while the oil is still in the spiral inlet

extension of defendant's devices is not material for it has

then not reached the expansion chamber; nor is it sperad

in any film while in such passage. The following illustra-

tion will clearly illustrate the lack of filming while in the

inlet passage or just before it is discharged into the ex-

pansion chamber.
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The filming (as decided by this court 290 Fed., one-third

down page 57) is very complete in Cooper because of the

slot-like nozzle at the end of the inlet pipe by which the oil

is directed to the wal lof the Cooper trap. There is no

such nozzle in defendant's devices charged to infringe : the

oil reaches the expansion chamber through a broad opening

with a wedge-shaped bottom, which directs the oil partially

on the wall and partially to the bottom of the separator in

a solid heavy stream, and any filming which may result by

striking the wall is obviously merely incidental. Cooper

is clearly, under plaintiff's present theory of infringement,

much closer than defendant's devices charged to infringe.

We urge that defendant cannot be found to infringe with-

out finding that Cooper anticipates. Plaintiffs have oblit-

erated e^'ery possible difference from the prior art by

zvhich the shadow of validity of the Trumble patent was

sustained by their present contentions as to infringement

in the case at bar. The following illustration comparing

defendant's devices charged to infringe with Cooper, we

present as conclusive:



Cooper N? 815,407
Book of Exhibits

Case tH°3845~Pg.l33.

All Oil is Spre.ad on Wall
See di5CU3sion 280 Federal "Report

beging Ist paragraph pg 57. Only difference

betujeen alleged infringement is that oil inlet

pipe is not extended on inside of seporotor.

Alleged Infringement in CaseatBar

T"ilminq on the wall is not as complete

as in CooPEiR.

Oil comes in a solid stream. The filming

IS much less complete than in Coopeir..
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We submit on this issue that the conclusion of Judge

James in his opinion [R. 146, bottom of page] is correct:

"In my opinion the apparatus is not reasonably an
equivalent of Trumble's use of oil spreading baffle

plates. I think to hold differently would be to allow

a claim for the broadest kind of equivalents far be-

yond that permitted by a fair interpretation of the

decision of the Circuit Court of Appeals."

The logic of ordering a dismissal of the bill on affirm-

ance of the order appealed from, and of thus saving the

parties to this suit the expense of further litigation, in view

of the circumstances above outlined, we believe to be

obvious. However, we submit the following authorities:

In Victor Talking Machine Co. Z'. Starr Piano Co.

(C. C. A., 2nd Circuit), 263 Fed. 82, it was held:

''The Circuit Court of Appeals, on an appeal from
an order granting or denying an injunction in a patent

infringement suit, is not confined to a review of the

denial of the injunction, but may decide the case on
the merits."

In Co-operating Merchants' Co. v. Hallock et al. (C. C.

A., 6th Circuit), 128 Fed. 596, it was held:

"Where it appears from the record on appeal from
an interlocutory order granting a preliminary injunc-

tion, that thje question of the validity of the patent

involved is so fully presented that no amendment of

the bill and no additional evidence could change or

affect the final result, the court may order a dismissal

of the bill."

In Bell & Howell Co. v. Bliss (C. C. A., 7th Circuit),

262 Fed. 131, the court decided:

"An appellate court has power on a proper showing
to direct dismissal of a bill, on an appeal from an
order granting a preHminary injunction."
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The license to the defendant corporation is entirely

impertinent to any issue in the present controversy.

This license covers, not two forms of traps as sug-*

gested in appellants' brief (page 13, line 1), but only

one form, namely, that known in prior proceedings as

Lorraine Model 16, counsel apparently being confused

by the several figures of the drawings. Tanner No. 3

was a failure: Why take a license to repeat the

failure.

This Model 16 was held by Judge Bledsoe, as wef

have seen, not to be an infringement even of the de-

cree of Judge Wolverton before reversal.

The license does not require defendant corporation

to make this Model 16 form of trap to the exclusion

of other forms,, in fact, there is no provision in the

license agreement requiring the Lorraine Corporation

to make a single device of the kind licensed. No
royalty is provided for; and there was in fact no real

or substantial consideration for the agreement. On a

suit on the license we earnestly believe it would be de-

clared void.

If a defendant, under a license, refused to pay royalty

on devices manufactured and sold by it coming within the

terms of the license, and suit were brought to recover such

royalties, the law estopping licensee from denying validity

might apply—and probably would apply if the license were

a valid one, and not a mere subterfuge without considera-

tion, by which, by covering devices which the court had

previously found did not come within the scope of the

patent, was obviously intended to be used by plaintiff in

fraud upon the public.
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Model 16 was found by Judge Bledsoe's decree not to he

an infringement of the patent in suit even as that patent

had been construed by the decision of Judge Wolverton

before reversal.

The oil in this Model 16 falls through a screen and

certainly, under the very decree which counsel invokes in

the case at bar, coidd not be an infringement, because none

of the oil is spread in any film whatsoever, the whole body

of the oil falling in a great many streamlets to the oil pool

belozv. This will be apparent from an examination of the

drawings attached to the license as exhibits to the com-

plaint.

We do not believe the law of estoppel would, under the

peculiar circumstances of the giving of this license, have

precluded defendant corporation, even in a suit on the

license (if such were possible), from setting up as a de-

fense that the license was void as being contrary to public

policy—and also from relying upon the defense that the

patent was void as covering Model 16 as well as for other

reasons. But there is no provision in the license agreement

to prevent licensee from making other forms of traps ; and

defendant in the case at bar has made such other forms

not even pretended to be within the scope of the license.

There is no principle of estoppel at all applicable.

It is not true, as stated in plaintiffs' brief near the

bottom of page 6, that Judge Bledsoe decided on contempt

proceedings that there was any substantial or other ques-

tion whatsoever as to infringement of the Trumble patent

by Model 16. All the court decided on such proceedings

was that its manufacture and sale was not a violation of

the injunction entered by Judge Wolverton. The court
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expressly declined to decide whether the device was an

infringement of the patent as construed by the Circuit

Court of Appeals, such question not being within the issue.

Judge Bledsoe said

:

"Without indicating any opinion as to whether or

not Model 16 is an infringement of the patent as con-

strued by the Circuit Court of Appeals, 290 Federal

54, at page 59, I am constrained to hold that it was
not a violation of the injunction of Judge Wolverton,

and that therefore the proceedings in contempt should

be dismissed."

In conclusion we urge that no court ever exercised a

dangerous discretionary power more wisely than did Judge

James in the entry of the order appealed from.

We submit that the order appealed from should be

affirmed with costs and that this court should direct the

dismissal of the bill at costs of plaintiffs.

Respectfully,

Westall and Wallace,

By Joseph F. Westall,

Attorneys for Appellee.
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APPELLANTS' REPLY BRIEF.

As stated in Appellant's Opening Brief, the only sub-

stantial question involved on this appeal is,—Has the

lower court correctly interpreted and properly applied the

decision of this Court (290 Fed. 54) in the previous case?

Or did the lower court deny to the Trumble invention the

scope adjudged to such invention by this Court? That

this is the sole issue is emphasized in defendant-appellee's

brief, page 4, where defendant-appellee says:

"If the expressed conclusions of the trial court are

adopted and approved by Your Honors there will be

nothing further in this suit to litigate," etc.

As before pointed out, no subsequent testimony can

materially change the case now before the Court on the
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present record. These gas-traps or oil and gas separators

are large enclosed devices. The precise manner of and

results in operation must be determined by application of

the principles of mechanics and physics incorporated in

their mechanical construction. No one can see within one

of these traps when it is in operation. Furthermore, it is

not possible to determine from the exterior what is the

internal construction.

Appellants submitted this case in the lower court upon

the interpretation and decision of this Court in the pre-

vious case. Appellants herein rely upon such decision and

such interpretation. Appellants submit that the two types

or constructions of gas-traps last manufactured by the

defendant-appellee and illustrated in the drawings, Fig's

5 and 6, Affidavit of William McGraw, and exemplified

in physical Exhibits A-5 and A-6, comprise the combina-

tion of elements and instrumentalities organized in the re-

lation and performing the precise functions adjudged by

this Court in its former opinion to constitute the Trumble

patented invention.

If upon the undisputed facts of this case, the lower

court was wrong in its interpretation of the decision and

adjudication of this Court in the former case, then the re-

fusal of the injunction was reversible error. As said by

this Court in Sherman-Clay & Co. v. Searchlight Horn
Co., 214 Fed. 99, after stating the general rule that the

granting of a preliminary injunction in a suit for infringe-

ment of a patent rests within the sound discretion of the

trial court and that under this rule the only question for

this Appellate Court to determine is, "Had the court

abused its discretion?" this Court says:



"But another general rule applicable to the present

case is that, the validity of the patent having been

sustained by a prior adjudication in an action at law,

and the infringement being clear, the court has no

discretion to refuse a temporary injunction pending a

final hearing upon the issues involved in the case."

Defendant-appellee does not deny that these two types

or constructions are the latest products of defendant-

appellee. In fact, it is admitted in appellee's brief (p. 16) :

"True, the last two traps finally relied upon were made

only shortly before the suit was filed." Not only does this

admission (adequately supported, without dispute, by the

affidavits of the respective parties) dispose of all asser-

tion of laches on the part of appellants, but it is the most

cogent evidence of the commercial value of the Trumble

invention. The step-by-step encroachment upon the par-

ticular combination of mechanical means and instrumental-

ities so adjudged by this Court to constitute the Trumble

invention totally impeaches defendant-appellee's words of

belittlement. "The proof of the pudding is the chewing

of the string." Defendant-appellee now asserts that the

Tonner No. 3 infringement was a mere unsuccessful

abandoned experiment. Yet, although the other three

constructions adjudged by this Court in its former opinion

not to infringe were open to defendant-appellee's free

manufacture, and notwithstanding all of the praise that

was given thereto by defendant-appellee at the prior hear-

ing—lauding the commercial success and efficiency there-

of—these stand in fact abandoned by defendant-appellee.

Many other types and constructions have been tried,

many of such other traps sold and put in use, but the

Court has before it no explaining away by defendant-

appellee of the commercial and mechanical necessities
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which have clearly driven defendant-appellee to a re-adop-

tion of the Trumble invention so clearly evidenced by the

continued closer and closer approximation of the particu-

lar combination adjudged by this Court to have been

Trumble's invention. Appellee seeks to secure the im-

portant advantages of Trumble's combination but retains

some colorable change of form to disguise its piracy. It

seeks to appropriate the substance but conceal this by mere

change of form. That years of experience drive it to this

necessity conclusively proves the merit of Trumble's inven-

tive thought.

Without regard to the previous decision and decree

being 7'es adjudicata and binding upon defendant-appellee,

as it is binding upon plaintiffs-appellants,—such prior ad-

judication is sufficient to entitle the appellants "to a pre-

liminary injunction in a suit for infringement" "prior to a

trial on the merits," as stated in the rule of this Court's

decision at page 61 of 182 Fed. Rep., in the case of Kings

County Raisin & Fruit Co. v. U. S. Consolidated S. R.

Co. The rule there applied is that the patent owner "must

show three things: First, a clear title to the patent;

second, its presumptive validity; and, third, threatened in-

fringement by the defendant." The Court then quotes

from the opinion of Judge Hawley in Norton v. Eagle

Automatic Can Co., 57 Fed. 929:

"I understand the rule to be well settled that where

the validity of a patent has been sustained as in this

case, by prior adjudication in the same circuit, the

only question open before the court on motion for a

preliminary injunction, in a subsequent suit against

other parties, is the question of infringement, and

that the consideration of all other questions should

be postponed until all of the testimony is taken in the



case and the case is presented upon final hearing.

There is, perhaps, an exception to this rule—that in

cases where new evidence is presented that is itself

of such a conclusive character that, if it had been

presented in the former case, it would probably have

led to a different conclusion. The burden, however,

of showing this, is upon the respondent."

The present appeal presents an even narrower issue, to-

wit: Did the lower court apply in this case the inter-

pretation and scope of the Trumble invention adjudged

thereto by this Court in the previous hearing?

As before pointed out, no subsequent testimony is avail-

able to change the record on the issue of infringement.

Both parties seem in accord on this point.

Could defendant-appellee escape from the pleadings and

the facts, and escape from the rule of res adjudicata (ad-

judicating between the parties hereto the validity and

scope of the Trumble invention), the foregoing rule would

still apply, and only that portion of the rule thus expressed

by Judge Hawley, of "new evidence," be open for de-

termination, as to which the burden of proof would be

upon the defendant-appellee. And there is no "new evi-

dence;" solely an issue of infringement.

Before replying to the defendant-appellee's contentions,

we deem it a duty to point out to the Court the erroneous

and highly misleading character of the statements con-

tained in defendant-appellee's brief ; also some of the glar-

ing inconsistencies, both of statements of alleged facts and

of argument.

(1) A reading of defendant-appellee's brief leaves it

impossible to determine therefrom whether defendant-

appellee intentionally asserts that there are only two gas-
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traps that have been made by defendant-appellee which

are charged to be an infringement. Such inference is

plain. It is true that there are only two types of such

traps, i. e., the last two types or constructions so first pro-

duced by defendant-appellee within a month prior to the

filing of the bill of complaint in this case and the making

of the motion for temporary injunction. But defendant-

appellee's brief says (p. 12)

:

"However, the point we are now endeavoring to

present and emphasize is that only two traps are
charged to infringe—a trifling basis for a cry of
irreparable injury."

(Italics are reproduced from

appellee's brief)

On page 13 this brief proceeds with the assertion that

defendant was "putting out $67,000.00 worth of traps

per month."

And just before this statement the brief again asserts:

"* * * plaintififs finally admitted that only two
traps made during a year could, under any theory,

sustain the charge" (of infringement).

We submit these statements for this Court's careful

notice and consideration. How many traps like Exhibits

5-A and 6-A, or Figs. 5 and 6 of the McGraw affidavit,

have been made by defendant-appellee, or whether it has

been manufacturing and installing such traps for a long

time prior to the discovery thereof by plaintiffs-appellants

within a month of the filing of the bill of complaint herein,

—plaintiffs-appellants do not know. In plaintiffs' bill of

complaint plaintiffs pray discovery of this number. The



fact remains undenied—yes, admitted—that this is the

newest and latest type of construction of the defendant-

appellee. No reason is given by defendant-appellee for

the production of this type of trap. No denial is made by

defendant-appellee that it is the type of trap that it intends

hereafter to manufacture to the exclusion of all others.

It is anomalous that, with a successful business (as

asserted) of $67,000.00 per month in non-infringing and

in licensed traps, the defendant-appellee should now find a

compelling necessity for such a close approximation of the

Trumble invention.

But defendant-appellee does not content itself with this

assertion, for on page 14 occurs:

"Two traps out of many thousands—the utmost

frankness and good faith in fully disclosing features

of construction to plaintiffs. Surely, even assuming

possible infringement, this insignificant trespass is

too trilling to form the basis of a preliminary injunc-

tion."

Notwithstanding all these words about defendant-

appellee's tremendous business and its commercial success,

the record in this case is totally silent on the part of

defendant-appellee of any explanation whatsoever of why

it has been driven to this re-adoption and re-infringement

of the Trumble patent.

But it is not true that this case involves only two traps

out of many thousands (Appellee's Brief, p. 14). Defend-

ant-appellee has shown the intention to infringe; the in-

tention to continue making and selling the two types of

infringing trap. An injunction is to prohibit future tres-

pass. The past will be taken care of in an accounting,
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during which the evidence as to the number of such traps

of these two types will be educed. Proof of one is all that

is required or material for the injunctional relief.

If, after many years of litigation and many years of

commercial production and use, the defendant-appellee is

shown to have reverted from the non-infringing construc-

tions to a construction which in substance embodies the

combination which this Court has determined is the

Trumble invention, not only does such fact prove conclu-

sively the commercial value of such Trumble invention,

but it proves conclusively the necessity for, and the right

of appellants to, injunctional relief to prevent the appro-

priation of their adjudged patent property.

(2) Laches. In one breath (Br., bottom of p. 5)

appellee asserts that the right to a preliminary injunction

is barred because of "laches for over a year." The ad-

mission of appellee (Br., p. 16) that the two types of traps

involved "were made only shortly before the suit was

filed," fully answers this contention.

This is another example of appellee's inconsistencies.

(3) Appellee asserts, in large type (Br., p. 9), that,

"Gas traps are large contrivances" "easily kept track of."

But it is to be noted that nowhere in appellee's brief is there

any attempt made to point out any evidence that the in-

terior construction of these gas-traps can even be guessed

at by viewing their exterior appearance. The fact is that

the interior construction can only be determined by par-

tially dismantling a trap and by a man crawling thereinto

;

that it is impossible to observe the operation; that the

mode and principles of oi^eration can only be determined

by an analysis and consideration of the principles of me-
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chanics employed and the laws of physics involved. The

inferences plainly apparent throughout appellee's brief are

calculated to mislead the Court to a conclusion that there

is no difficulty in providing direct proof as to the actual

operation of the infringing traps; that such operation is

easily discernible. This is entirely inconsistent with ap-

pellee's contention that, "If the expressed conclusions of

the trial court are adopted and approved" "there will be

nothing further to litigate." "We can find no substantial

issue of fact."

(4) Appellee asserts that a contempt proceeding would

have been the proper procedure (Brief, p. 20) and that the

filing of an original bill in a new suit constitutes an admis-

sion that the decree in the original suit is not res adjudi-

cata. This contention is interwoven in appellee's brief

with appellee's misrepresentation respecting the contempt

proceedings which were instituted in the original suit and

which were dismissed by Judge Bledsoe under the rule that

the court will not in or by contempt proceedings adjudge

a subsequent infringement unless it is a mere colorable

evasion; that if the new infringement raises a substantial

issue to be tried, then the Court will relegate the parties

to either a new suit or to an application for a new and an

extended injunction. This is the rule which has been

established in the United States District Court for the

Southern District of California. It is the rule which is

generally applied in patent cases in the various circuits and

districts. It is because of such rule that appellants brought

this new suit so as to put this issue of infringement

squarely before the Court, and not merely as an incidental

issue in a contempt proceeding.
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But, appellee misrepresents the facts respecting the con-

tempt proceeding so terminated by Judge Bledsoe.

At the bottom of p. 18 of appellee's brief it is said:

"The defendant, however, was purged of the al-

leged contempt—and said Model 16 was found not an

infringement of Judge Wolverton's decision, broad as

it zvas, before reversal by this court." (Italics re-

produced from said brief.)

Judge Bledsoe's decision was not rendered before the

decision of this Court on June 4, 1923 (290 Fed. 54).

Whether appellee's misstatement is intentional, or through

gross carelessness, can hardly be questioned. Appellee's

brief, p. 3, gives the correct date of said decision of this

Court,—June 4, 1923,—and following the above quotation

from p. 18 of appellee's brief appellee refers to the Tran-

script of Record in this case, page 142, at which appears

the contempt proceeding decision of Judge Bledsoe, at the

close of which (p. 143) is definitely printed the date, "June

30, 1924," as well as the endorsement of the clerk, "Filed

Jun. 30, 1924."

Judge Bledsoe's decision refers to "the injunction of

Judge Wolverton." This is technically an error. After

the decision of this Court and pursuant to the mandate, a

new interlocutory decree was signed by His Honor, Judge

James, in accordance therewith. It was this decree and

this injunction that was under issue. But how does ap-

pellee justify its point-blank assertion that Judge Bledsoe

was giving the case Judge Wolverton's interpretation.

"broad as it zvas, before rez'ersal by this court" f Judg^

Bledsoe in his opinion [Tr. Rec. p. 142] says:

"Without indicating any opinion as to whether or

not Model 16 is an infringement of the patent as con-
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strued by the Circuit Court of Appeals, 290 Fed. 54,

at page 59."

It must be borne in mind by the Court that the facts of

these former contempt proceedings were interjected into

this suit by appellee. Doubtless this was for the purpose

of influencing the Court as to what had been previously

determined. Appellee makes the wrongful assertion that

Judge Bledsoe determined that issue of infringement on

the merits. Otherwise than as showing defendant-appellee's

erroneous contention and misrepresentation of the charac-

ter of such proceedings and of the fact that such proceed-

ing did not decide the issue of infringement, such contempt

proceedings are immaterial and irrelevant to the present

suit.

(4) Appellee admits (Br., p. 24):

"If defendant Lorraine Corporation was in privity

with Lorraine individually as regards the subject-

matter of the prior suit, of course such corporate de-

fendant would be bound by the perpetual injunction

entered against Lorraine individually." etc.

Appellants have pointed out (p. 4 of appellants' opening

brief) the allegations of the bill of complaint and the ad-

missions of defendant's answer that during the pendency

of said original suit the defendant therein, David G. Lor-

raine, transferred his then existing business in the manu-

facture of crude petroleum and natural gas separators to

the defendant Lorraine Corporation, which corporation

thereupon became the successor of said David G. Lor-

raine in the manufacture of crude petroleum and natural

gas separators, and continued to and participated in the

defense of this suit. Although appellee seeks to avoid the
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legal effect of these facts and admissions (Br., p. 19, et

seq. ) , it admits

:

"The Lorraine Corporation at the time of its organ-

ization (May 1, 1923) took over what is conceded in

this proceeding to have been the largest organization

for the manufacture and sale of gas traps in the

world." (p. 21.)

The decision of this Court in the original case was June

4, 1923, approximately seven weeks thereafter, but the

original suit was not then concluded. Thereafter there

was a new interlocutory decree entered pursuant to the

mandate of this Court; there were contempt proceedings

instituted in said Court involving the "Model 16" type of

traps, after defendant-appellee had abandoned the manu-

facture and construction of the types involved in the orig-

inal suit; there was thereafter filed a supplemental bill

alleging infringement by such "Model 16" type of traps;

there were accounting proceedings; and it was not until

1926 that the final decree was entered and filed. The

entry of this final decree v/as participated in by the de-

fendant-appellee, Lorraine Corporation. This is directly

reflected by the agreement [Tr. Rec. p. 109]. During all

this time, from May 1, 1923, to April, 1926, the defendant-

appellee "continued to participate in the defense of said

suit."

It was the defendant-appellee that was the manufacturer

of the "Model 16" traps involved in the contempt pro-

ceedings; it defending said proceedings.

Notwithstanding these admitted facts, and the solemn

admissions of the pleadings, defendant-appellee says:

"The only ^participation* of defendant corpora-

tion, if it can be possibly designated as such, con-

sisted of assuming and paying, as consideration for
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the transfer of the business to it, certain of Lor-
raine's individual expenses in connection with the
suit, long after the case had been tried, decided,
appealed, briefed, argued, and submitted for the
decision of this Court of Appeals." (Br., p. 20.)

and reiterates:

"There is nothing remotely resembling privity
between Lorraine and the Lorraine Corporation
relating to the subject-matter of the adjudication in

the suit against Lorraine individually, as there was
no transfer by Lorraine individually to the cor-
porate defendant of even a single trap which had
been held to constitute an infringement upon the
Trumble patent in suit." (Br., p. 25.)

Defendant-appellee contents itself with these incon-

sistent statements and misrepresentations of the facts.

It is significant that defendant-appellee does not question

(and it cannot .successfully) the established rule of law

that defendant-appellee having purchased May 1, 1923,

pendente lite, the gas-trap business of Mr. Lorraine,

thereby became completely bound by the adjudication.

See page 5 of appellants' opening brief. This rule is so

well established that we hesitate to cite further decisions

applying the rule.

(5) Defendant-appellee misrepresents the facts in re-

gard to three constructions of traps before this court in

the original suit. (See the illustrative drawings opposite

page 31 of appellee's brief.) All three of these were

held by Judge Wolverton to infringe. Is this gross care-

lessness, or what is appellee's motive and intent?

The same misleading and incorrect endorsement is

found at the bottom of the two respective drawings in-

serted opposite page 32. Judge Wolverton decreed both
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to infringe. This court agreed with him as to "Tonner

No. 3," but reversed him as to the Lorraine patent con-

struction, so in appellee's brief denominated "Model No.

1." Can it be that this error is mere carelessness, or was

it for the purpose of confusing this court? We refer

the court to the next to last paragraph of page 59 of

290 Fed. Rep., where this court refers to Tonner No. 3

as "apparently designated in the decision of the court

below as Model No. 1."

If such errors, such carelessness of facts, such mis-

leading statements are made in material portions of ap-

pellee's brief, is there not good ground for this court's

dealing cautiously with all assertions and contentions ad-

vanced by appellee and checking each carefully before

relying thereon?

(6) Defendant-appellee now contends, as it did in

the original case (see this court's opinion, 290 Fed. Rep.,

last paragraph, p. 55) that the Trumble invention must

be limited to a combination "where the whole body of

crude oil is spread equally in a thin film upon the conical

spreader-plates and upon the entire chamber wall inter-

mediate between them and the pool level." This court

did not sanction such restriction. (See page 59, next to

last paragraph.)

Now in its brief defendant-appellee asserts to Your

Honors that:

"All the oil is also spread in Model No. 2 with

the nipple machined off, one of the devices found

not to be infringed by this court." (Br., bottom

p. 33.)
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Why does defendant-appellee misstate the facts?

This court in its previous decision adopted the de-

fendant's assertions of its brief in the original case, where

under the caption, "Defendant's Model 2 does not in-

fringe," on page 90, defendant says

:

"It would seem obvious that the oil coming

through the inlet opening 4 must in large part fall

to the bottom of the separator without striking the

walls at all. Indeed, the trial court distinctly so

found, stating (near the top of page 538 of the

transcript of record) that part of the oil descends

'by gravity without reaching either wall,'" (Italics

defendant's.

)

See further appellants' opening brief herein, p. 16.

(7) Opposite page 43 of appellee's brief there has

been produced by appellee an alleged drawing of the

type of trap here involved as infringement. This is

not a reproduction of any drawing-exhibit to the af-

fidavit of William McGraw. It is a purely argumenta-

tive drawing composed by appellee and imprinted with

legendary matter unsupported by the physical exhibits

A-5 and A-6. We ask Your Honors to carefully inspect

these two physical exhibits before relying upon this

drawing or its legends as they appear in appellee's

brief.

(8) Repeatedly appellee makes the assertion that

there was only one trap of the Tonner No. 3 con-

struction made. It is true that in the hearing before

Judge Wolverton only one was proven. That was suf-

ficient for determination of the issue of infringement.

On the accounting we had the evidence to prove others.

This is another illustration of the erroneous character
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of appellee's contention that our present showing is not

sufficient to require injunctional relief. Appellants re-

quire an injunction to prevent further construction and

the process of the court on accounting to discover and

prove the number, etc., of infringing traps heretofore

made by defendant-appellee. Appellants cannot otherwise

discover this, unless all such traps are removed from

use and junked. Then, by chance only, they may be

available for appellants' inspection.

(9) Appellee asserts now, as before in the original

case, that:

"There is actually no advantage in the Trumble
imperforated cones over those of Bray, not to

speak of Fisher, Newman, Cooper and others."

(Printed in italics in appellee's brief, p. 41.)

It is passing strange, if there be no advantage in the

imperforate spreading surface or cone, that appellee has

not adopted a perforated surface having the function and

made of operation of the Bray cones. No liability for

infringement could possibly be incurred thereby, if appel-

lee adopted the Bray principle and relation of parts. But

appellee's conduct belies its words. Appellee's "Model

16" traps utilized a perforated plate or bottom through

which the oil dropped in drops or streamlets. (See ap-

pellants' opening brief, p. 17, and the perforations 4 of

the fourth drawing of illustration at end of such brief.)

Appellee has apparently abandoned such construction.

Appellee thereafter produced the type of trap of Fig.

3 of the McGraw affidavit (the seventh from the left,

of appellants' said illustrations). See appellants' opening

brief, p. 18. This trap was provided with perforations

or holes through which the oil might or could so drop.
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Yet, appellee vouchsafes no explanation for abandoning
this construction, or any explanation for proceeding to

the infringing constructions with imperforate spreading

plates.

(10) Appellee misconstrues the decision of this court

as to the scope of the Trumble invention.

This court said (290 Fed. at p. 59) :

"* * * the claims are to be read only upon
apparatus by which substantially the whole body
of oil is spread as a film or thin sheet on a backing
wall, and is not, in the course of the process of
separation, broken up by any means into drops or
streamlets

;"

As stated in appellants' opening brief, in the infring-

ing types of traps the whole body of oil is spread on

the inner surface of the wall of the trap. In this con-

nection we call the court's attention to the physical Ex-

hibits A-5 and A-6 and to the drawing opposite page 21

of appellants' opening brief. Not only is the whole body

of oil spread as a film or thin sheet on the inner curved

surface of the tank wall as a backing wall, but in these

infringing types of traps the bottom of the expansion

chamber or enclosed trough is provided with an end

baffle 6 which is pitched downwardly and toward such

inclined wall and thereby the spreading of the oil on

this interior surface of the trap wall, as a backing wall,

is positively insured. With this infringing type of trap,

the body of oil "is not, in the course of the process

of separation, broken up by any means into drops or

streamlets."

What in appellee's brief, p. 42, is termed "the spiral

extension," i. e., the trough, open at the side toward the
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circular wall of the trap, forms in actual effect, both as

to location and volume, an expansion chamber, and the

function of the walls and formation of this trough not

only is to reduce the velocity of the incoming oil but

to cause all of it to be spread in a thin film onto the inner

surface of the tank wall. If the court judges the

question of infringement by the three functions at-

tributed in appellee's brief (p. 42) to the Trumble cone,

equivalency is demonstrated and infringement proven.

Appellee says that the Trumble cone performs three

functions

:

"(1) It checks the velocity of the incoming oil;"

This is the function of the expansion chamber formed by

the said trough,

"(2) it spreads the oil thinly over its own ex-

tended surfaces;"

This is also true because of the increase of volumetric ca-

pacity. The arrangement is such as to cause, by reason

of the spiral shapes or contours, the oil to be spread from

the bottom and sides of the trough onto the curved inner

surface of the trap-wall.

"(3) it conveys the oil to the wall of the sepa-

rator, theoretically, at least, equally at all points, thus

continuing the film from the apex of the cone to the

oil pool."

Similarly this mechanical means, the trough, by means of

its bottom and side-wall in the same sense conveys the oil

to the wall of the separator. It there spreads the oil onto

that wall. It conveys the film of oil from the beginning

of the trough to the time the oil flows down the inner wall

into the pool of oil at the bottom. And this trough is
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provided with the end baffle 6 which insures that substan-

tially all the oil is spread upon the curved inner surface

of the trap-wall down which it will flow in a relatively thin

film into the oil-pool below.

We find, therefore, that the particular several mechan-

ical means which this Court has adjudged in its previous

decision to constitute the Trumble invention are utilized

in the infringing traps, and these means in such infringing

traps are so combined that they perform substantially the

same function in substantially the same manner. Equiva-

lency is absolutely present and proven. We respectfully

refer this Court to the conclusion of this Court in its

former opinion. Having found what is the invention,

there need be no difficulty in determining what is the

equivalent This is made clear by the Supreme Court of

the United States in its recent decision in Sanitary Re-

frigerator Co. V. Winters et al. (decided October 14th,

1929). In this case the Court reversed the decree and

held the patent infringed. The Supreme Court adjudged

the invention to be a narrow one. It said

:

"Although the claims of the Winters and Crampton

patent are limited to the structure therein disclosed,

we find that they are infringed by the device of the

Dent latch. Both Circuit Courts of Appeals recog-

nized that the Winters and Crampton patent, although

thus limited, had some range of equivalents; and we

think that, though it be a narrow one, it is sufficient.

'There is a substantial identity, constituting in-

fringement, where a device is a copy of the thing de-

scribed by the patentee, 'either without variation, or

with such variations as are consistent with its being

in substance the same thing.' Bitrr z\ Ditryee, 1

Wall. 531, 573. Except where form is of the essence

of the invention, it has little weight in the decision of

such an issue; and, generally speaking, one device is
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an infringement of another 'if it performs substan-

tially the same function in substantially the same way
to obtain the same result . . . Authorities con-

cur that the substantial equivalent of a thing, in the

sense of the patent law, is the same as the thing itself

;

so that if two devices do the same work in substan-

tially the same way, and accomplish the same result,

they are the same, even though they differ in name,
form or shape.' Machine Co. v. Murf>hy, 97 U. S.

120, 125. And see Elisabeth z' Pavement Co., 97
U. S. 126, 137. That mere colorable departures from
the patented device do not avoid infringement, see

McCormick v. Talcott, 20 How. 402, 405. A close

copy which seeks to use the substance of the invention,

and, although showing some change in form and posi-

tion, uses substantially the same devices, performing
precisely the same offices with no change in principle,

constitutes an infringement. Iz'es v. Hamilton, 92
U. S. 426, 430. And even where, in view of the state

of the art, the invention must be restricted to the form
shown and described by the patentee and cannot be

extended to embrace a new form which is a substan-

tial departure therefrom, it is nevertheless infringed

by a device in which there is no substantial departure

from the description in the patent, but a mere color-

able departure therefrom. Compare Duff v. Sterling

Pump Co., 107 U. S. 636, 639.

"The fact that, as the Dent device makes two re-

ciprocal changes in the form of the Winters and
Crampton structure, one by the insertion of the lug on
the keeper head, and the other in the shortened upper
arm of the latch lever, and one alone of these changes
cannot be substituted in the Winters and Crampton
structure without the other, so as to make it operative,

is plainly insufficient to avoid the infringement."

There is nothing substantially new in this decision. It

is, however, a perfect example of the application of the

law. Having found what is the "invention," the doctrine

of equivalents applies to that "invention" whether broad

I

I
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or narrow. This Court in its previous decision in holding

Tonner No. 3 to infringe apphed the very rule so applied

by the Supreme Court. And so, applying the same rule

and the same tests, an adjudication of infringement herein

necessarily follows.

The Prior Art Patents.

Should the Court desire to review the prior art patents,

it will find that all of these were before this Court in the

former case. It will find these discussed in Plaintiifs-

Appellees' Opening and Reply Briefs in that case. We

shall not therefore discuss each of these patents in detail.

Bray Patent No. 1,014,943.

This patent is discussed in the former opinion of this

Court. On page 33 of Appellee's Brief it is stated that

Trumble's invention "only consists of plugging the holes

in Bray's cones." This statement is absolutely incorrect.

The cones of the Bray trap came into contact at their

peripheries with the inner surface of the wall of the ves-

sel. Therefore, if there were no holes in the Bray cones

the oil would remain above the cones and never pass to

the bottom of the receptacle. The mode of operation is

different and the combinative relations of the several

mechanical means or instrumentalities is different.

Cooper Patent No. 815,407.

In the Cooper patent there is nothing equivalent to the

closed trough or runaround baffle-plate of the defendant's

infringing devices. In other words, there is no provision

for a slowing down and initial separation of the oil and

gas prior to the delivery of the mixture onto the wall of
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the separator and into the open chamber thereof compara-

ble either to the infringing traps or to the Trumble inven-

tion. On the contrary, Cooper discharges the injected

mixture of oil and gas directly from the delivery pipe B

through an elongated nozzle-shaped opening against a

wearing-plate fixed to the inner wall of the cylinder which,

undoubtedly, would have a splashing effect due to the

delivery of the mixture against the wearing-plate in con-

tradistinction to first quieting down the moving oil in an

initial expansion and quieting chamber and spreading it on

the wall in a film, as in defendant-appellee's infringing

traps, so comparable in this respect to the mechanical

means and mode of operation of the Trumble invention.

We thus see again the absence in the Cooper device of

the mechanical means which this Court adjudged to be of

the essence of the Trumble invention and which is repro-

duced in equivalent form in the infringing traps, Exhibits

5-A and 6-A, or drawings Fig's 5 and 6 of the McGraw

Affidavit.

Newman Patent No. 856,088.

This patent was also an exhibit in the previous case.

Appellee's Brief, p. 34, misstates the mode of operation of

this device. Therein it is stated that the oil entering

through a single pipe has its velocity reduced by being

divided by four pipes Gl into four streams, and that

*Tt then falls in such four streams upon the wedged
shaped spreader Kl, is deflected to the side walls of

the separator down which it flows to the oil pool be-

low."

The Newman patent is for an improvement in water

and gas separators. It is stated (at line 10, p. 1) that
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the object is to distribute the force of gas especially in

high pressure so as to eliminate the spray and give the

water a chance to collect and settle at the bottom of the

tank. Beginning with line 84, p. 1, the patent states:

"the gas entering the top of the tanks through the

pipes G and H, is divided again by the distributers

G2, H2, and strikes the hoods K', U preventing the

gas from boiling up the zvater accumulated in the

bottom of the tank thus preventing much spray and

protects the float M from incoming rush of gas," etc.

This shows that the hood K' is not designed for, or in-

tended for, the purpose of, or intended to be capable of,

spreading the water to the side-walls of the trap in a film.

On the contrary, this was designed for interposing an

obstruction between the incoming gas at high pressure and

the body of water accumulated in the bottom of the tank

preventing the jetting of such gas into such water, there-

by preventing the gas from having a stirring effect. Also

for the purpose of preventing the gas from striking the

float when used.

Appellee's modified form of the Newman device, sug-

gested opposite page 35 of appellee's brief, is an attempt,

after having knowledge of the Trumble invention and

patent, to alter the construction and modify the construc-

tion and arrangement of parts shown in the Newman

drawing, to make such modified drawing incorporate some

semblance of the Trumble invention. But this court will

not adjudge the patentable novelty of the Trumble inven-

tion by such theoretical modifications and re-arrangements

made after and in the light of the Trumble invention, but

will apply the rule that a prior patent is only to be con-

sidered as anticipatory for that which it actually shows.
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What it actually teaches and the mode of operation it

teaches is the mode of operation stated in the Newman

patent, not a modification made for argumentative pur-

poses.

The illustrative drawing appearing opposite page 35 of

appellee's brief is entirely misleading. And the purported

comparisons of the Newman and Tonner No. 3 appearing

opposite page 36 are misleading, because the walls of the

trap in each instance are omitted, and without an illustra-

tion of the curved walls of the trap and the functional

relation of the illustrated devices to the inner surface of

the trap, comparison with the functional relationship of

the spreading cone or baffle of the Trumble invention is

impossible.

Taylor Patent No. 426,880.

Opposite page V7 of appellee's brief is a purported illus-

tration of a part of the drawings of this patent, and ap-

pellee asserts that this drawing ''shows the liquid coming

into a separator and being immediately spread upon a

series of inclined baffle plates in a thin film." What is it

that is to be so spread by the Taylor patent? The Taylor

patent is for an improvement in Steam Separators. The

patent states, beginning with line 13, page 1

:

"The object of my invention is to provide a novel

apparatus for separating the water of condensation

from live steam and eliminating therefrom the par-

ticles of grease, oil, or other impurities taken up by
the steam in passing from the boiler to the steam-

chests of the cylinders."

This statement immediately distinguishes the Taylor

patent from the Trumble invention. An entirely different

problem is solved by the Trumble invention. This will be
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more clearly understood by reference to page 1, beginning

with line 72, of the Taylor specification, which describes

the operation of Taylor's steam separator:

"As the live steam enters by way of the pipe 3a, it

is compelled to flow downward over the surfaces of

the bafile-plates 4, whereby any condensations of

vapor or particles of oil or grease carried by it are

deposited and caused to adhere to said plates, whence
the fluid trickles downward and falls into the cham-
ber 8, while the dry and pure steam enters the mouth
of the conveyer 6 and passes to the engine."

This operation is not comparable at all to the Trumble

gas-trap. This operation may be compared to blowing

one's breath against a pane of glass and the consequent

accumulation of moisture on the glass. Clearly, the Tay-

lor patent was not designed for the same purpose, nor

does it actually accomplish the same purpose, as the

Trumble invention. In the device of the Taylor patent

the steam carrying impurities is admitted to the separator

and such impurities are separated by the action of blow-

ing the steam against the inclined surfaces. But there is

no filming of substantially the whole body of oil on the

wall of a gas-trap for the purpose of extending the body

of oil and permitting the entrained gas to escape there-

from. It is hard to conceive that the Taylor patent can

be adjudged to be in an analogous art.

With respect to this prior art, appellants respectfully

submit that there is nothing in it to change the conclu-

sion of this Court as expressed on page 59 of 290 Fed.

Rep. Comparing either or both the mechanical construc-

tion and interrelation of parts and functions of the Ton-

ner No. 3 trap or the trap of the Trumble patent with

defendant-appellee's infringing traps illustrated in Ex-
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hibits 5-A and 6-A or Figs. 5 and 6 of the drawings at-

tached to the McGraw affidavit, it is clear that the com-

bination of elements, the functions and mode of operation

are the same. Defendant-appellee's infringing traps have,

by the mechanical means of the enclosed trough or run-

around baffle open at its side adjacent the trap wall where-

by the oil is filmed on the interior curved surface of the

trap wall, adopted the full equivalent of the Tonner No. 3

baffle or Trumble spreading cone. The walls of said en-

closed trough or runaround baffle are the mechanical

means causing the spreading of the oil onto the interior

curved trap wall surface, and the provision at the end of

this trough or runaround baffle of the inclined separator

plate or baffle 6 certainly completes full equivalance in the

same sense, both as to mechanical construction or means

and as to functional relation, as did the baffle-plate of

Tonner No. 3 so referred to by this court in its opinion.

Thus, as to mechanical means, as well as cooperative

function, the infringing traps differ from the prior pat-

ented art relied upon by appellee in the same respects as

do the spreading means, i.e., spreading cone of the

Trumble patent and the baffle of Tonner No. 3.

Appellants respectfully submit that the lower court

erred in its interpretation of the scope of the Trumble in-

vention. That the lower court erred in its interpretation

of the decision of this Court. And that the order appealed

from should be reversed.

In closing, it seems fitting to urge to Your Honors an

outstanding fact which should be given due weight. Not-

withstanding that defendant in the original case belittled

the importance of the Trumble invention and sought to
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impress this Court with that view, the fact remains that

seven years later, and while the Trumble invention has

had an important place in this art for sixteen years, de-

fendant-appellee, although free to use many other trap

constructions, is forced to pirate this limited invention.

This conclusively demonstrates the importance of the

Trumble invention. Throughout all these years the

Trumble invention has maintained its beneficial place in

the practical art. It has neither been abandoned nor super-

ceded. It is such inventions, so tested out, that should

and do recommend themselves to the courts for protection.

As said by Judge Coxe in Hallock v. Davison, 107 Fed.

482,486:

"If there be one central, controlling purpose de-

ducible from all these decisions, and many more that

might be quoted, it is the steadfast determination of

the court to protect and reward the man who has

done something which has actually advanced the con-

dition of mankind, something by which the work of

the world is done better and more expeditiously than

it was before."

Respectfully submitted,

Lyon & Lyon,

Frederick S. Lyon,

Leonard S. Lyon,

Frank L. A. Graham,

Henry S. Richmond,

Attorneys for Appellants.
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No. 6076.

IN THE

United States

Circuit Court of Appeals,
FOR THE NINTH CIRCUIT.

Francis M. Townsend, Milon J.

Trumble and Alfred J. Gutzler, do-

ing business under the firm of

Trumble Gas Trap Co.,

Appellants,

vs.

Lorraine Corporation, a corporation,

Appellee.

APPELLEE'S RESPONSE TO APPELLANTS'
REPLY BRIEF.

Because of outrageously question-begging assumptions

and misleading statements of fact in Appellant's Reply

Brief, we have asked and there has been granted to us by

Your Honors the right to file this reply:

One of the most glaring and inexcusable of direct mis-

representations is that contained in the bottom of page 9

of Appellants' Reply Brief where counsel assert in italics

that it is not true that this case involves only two traps

out of thousands. This italicized statement, however, is

immediately shown to be without foundation by careful

study of the text immediately following which shows only

that plaintiff suspects that defendant may continue to
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make other traps like the two questioned. Counsel admit

that an accounting will take care of the two traps; but

seek the injunction solely because of a niere possibility

that defendant will make others like them. There is not

a scrap of evidence to support such possibility, which,

even if it exists, would not warrant any inference of irre-

parable injury; on the contrary circumstances most cogent

militate conclusively against the possibility that defendant

will continue to make any more like the two traps finally,

after much hesitation, settled upon to support the charge;

thus, in the first place, it is admitted that defendant made

millions of dollars worth of traps (including the four of

the six withdrawn from the charge) zvhich did not in-

fringe. The four traps first relied upon, but finally ad-

mitted by counsel not to be infringements, are very similar

to those finally relied upon.

When defendant has demonstrated that the alleged

Trumble invention amounted to so little that he could

build up what is conceded to be the largest business in the

world in the sale of traps zvhich admittedly did not contain

it, is it reasonable to suspect that defendant will make any

great number of the form now questioned, until this con-

troversy is decided?

But we seem to hear the court asking: Why so earn-

estly resist an injunction limited to only two forms of

traps when it appears so easy for defendant to avoid even

a question of infringement by confining operations to the

many-formed admittedly not infringements.

We answer by a similar inquiry; Why insist upon an

intrinsically worthless injunction—one so limited that de-
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fendant's business is in no manner apparently interrupted

by it?

Here is the answer to both questions : Any kind of an

injunction will injure the good-will of defendant and will

correspondingly enure to the business advantage of plain-

tiff. The scope will not be understood—will be easily mis-

represented. Plaintiff may be required by some purchasers

to give bond to protect them from a charge of infringe-

ment by plaintiffs, even in the case of traps clearly and ad-

mittedly not infringements. The trifling amount of in-

fringement, the concealed nature of the alleged infringe-

ment inside of trap, all these facts point—not to irrepar-

able injury to plaintiff upon failure to grant an injunction

but to irreparable injury to defendant if such injunction

be granted. The mere fact that the court has found

something to enjoin is enough for some purchasers. The

result is that many purchasers will require security against

infringement and this greatly burdens defendant and

gives plaintiff a corresponding advantage in the selling

field in a closely competing business.

On the other hand if an injunction is denied these de-

vices being large and costly contrivances can be easily kept

track of on any possible accounting and thus full justice

be done to plaintiff.

The alleged infringement actually relied upon is too

small for the dignity of the court, and there is positively

no evidence of any intention on the part of defendant to

continue to make the forms in question, even assuming

that they infringe.

As showing how far plaintiffs will go in groundless

proceedings for the purpose of business advantage: We
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have in our Opening Brief referred to Model 16 of Lor-

raine which on contempt proceedings before Judge Bledsoe

was charged to be an infringement, and, consequently, a

violation of the previous injunction. The charge was

simply outrageous. In order that the court may see this

in the light of the present record let Your Honors look at

the drawing of this device shown forth from the right-

hand side of the photostat page in the back of appellants'

brief.

In this Model 16 the oil inlet is marked on the drawing.

The pipe which extends into the separator into a closed

box or receptacle in the bottom of which is a screen with

57 holes in it. There was no possibility of the spreading

of anything on any surface. The oil falls in a solid stream

from the opening in the bottom inlet pipe as shown in the

drawing and upon striking the screen was splashed and

broken up into many drops and streamlets; yet the matter

was held in court for a long time while plaintiffs made as

much capital as possible out of its pendency.

In the middle of page 18 Appellants' Reply Brief it is

said:

'Tt is passing strange if there be no advantage in

the imperforate spreading surface or cone appellee

has not adopted a perforated surface having the func-

tion and mode of operation of the Bray cones. No
liability for infringement could possibly be incurred

thereby if appellee adopted the Bray principle and re-

lation of parts."

The action of the plaintiffs in charging contempt in the

use of Model 16 belies such statement and shows conclu-

sively that plaintiffs are willing to charge infringement by

any kind of device, regardless of consistency, merely for
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the purpose of litigation, and with the hope of confusing

the court and thus securing a grossly erroneous decision.

It is true that the court will enjoin misuse of its process

;

but it is quite difficult, uncertain, and cumbersome to prove

such things and the court is often powerless to control a

grievous injustice caused by the prosecution of a ground-

less suit. The courts are often used purely for business-

getting purposes and we submit that this is one of the

clearest of those cases.

It is most emphatically not true as stated in the first line

of Appellants' Reply Brief that the only substantial ques-

tion involved in this appeal is—has the lower court cor-

rectly interpreted and properly applied the decision of this

court (290 Fed. 54) in the previous case?

There are several other very vital issues not involving

the correctness of the trial court's said interpretation,

which cannot be ignored without disregarding settled law

relating to appeals in preliminary injunction matters.

It is true that the court below in interpreting the de-

cision was most positive in its finding of non-infringement,

even without the further and more certain evidence which

could be presented in an orderly trial. It is not true that

all the evidence is before the court that can be and will be

before the court on the issue of infringement on any

regular trial of this case. Any decision this court may

make will be based upon ex-parte affidavits, and one of the

most important of those affidavits is that of plaintiffs'

expert, Hackstaff, four-sixths of whose testimony is ad-

mitted by plaintiff to be incorrect by the withdrawal of

the charge of infringement as to four of the traps origi-
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nally relied upon. We have had no opportunity to cross-

examine Mr. Hackstaflf, and cross-examination might

compel admissions which might make obviously untenable

his position as to infringement as to the only two traps

before the court, and thus conclusively prove non-infringe-

ment by the admission of plaintiff's own expert.

There is no ground for any assumption that all the evi-

dence is before the court on this issue of infringement.

On the contrary on the trial we have a right to produce

and will produce other evidence to explode any new theory

of infringement that may have been developed in the

present argument. For instance, evidence of utility is

often of the greatest importance on questions of infringe-

ment. (Walker on Patents, Sixth Edition, Section 432.)

If this case should go to trial upon mere affirmance, with-

out passing upon the issue of infringement presented in

the present case, we are prepared to prove conclusively

that there is no real utility in plugging the holes in Bray's

cones in the alleged Trumble invention. The very fact

that defendant's Model 16 trap upon zvhich the oil fell in a

solid stream on a screen was contended to embody the

Trumble invention and zvas shozvn to be more efficient

than Trumble demonstrates want of utility of a solid cone

over a screen with 57 holes in it. Incidentally also it ad-

mits that the Trumble patent is anticipated by such de-

vices as that of Bray, because it makes immaterial any

difference between Trumble and Bray.

Counsel in the middle of page 5 of Plaintiff's Reply

Brief refers to a step by step encroachment upon the

Trumble patent. There is no evidence of any such "step
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by step encroachment"—it is purely an assumption unsup-

ported by even an explanation of what particular traps are

found in this alleged step by step infringement.

The alleged closer and closer approximation of the

Trumble invention is again referred to at the top of page

6 of Appellants' Reply Brief without any evidence what-

soever of any such progressive imitation. As a matter of

fact the alleged infringement and that of Trumble are in

form and effect as different as they can possibly be.

Most certainly the parties are not in accord as set forth

in a statement in Appellants' Reply Brief at page 7, that

no other subsequent testimony is available on the issue

of infringement. We heretofore pointed out that we have

a right to introduce any number of patents, prior uses,

or publications, to show the state of the art on the trial,

none of which are before the court at this time. We have

a right in view of the wide discretion of the trial court,

even if there was any possible doubt as to defendant's

non-infringement in the present case, to have an oppor-

tunity by an orderly trial to present such evidence.

We have fully in appellants' brief anticipated any theory

of res adjudicata against this defendant.

At the bottom of page 10 said Reply Brief counsel

admit that it is impossible to know what is the construc-

tion of the inside of the trap without partially dismantling

and crawling inside of the trap. This being so and all

these traps being alike in appearance, how can plaintiff"

possibly be irreparably injured by their sale, when there

is no notice or knowledge in or by the purchaser of the

use of any such alleged invention within them?
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At page 11 Appellant's Reply Brief, counsel to the

absurdity of contending that the decree in the former

suit is 7'es adjudicata against this defendant, but that

plaintiff may file an original bill presenting all the usual

issues of validity in a patent suit, the defendant being

ordered by subpoena to answer such bill, but that upon

raising the issue as required by the subpoena evidence may

not be considered. The contention is too absurd for an

answer.

It is not true that defendant Lorraine Corporation par-

ticipated in any manner in prior litigation as suggested

on page 14 of Appellants' Reply Brief. The litigation

was pending three years yet no attempt was made to join

this defendant. It is clearly not bound by any such

decree. The filing of a new suit raising the usual issues

is in itself an admission of this fact. A most inexcusable

and vitally misleading statement is found at the bottom

of page 17 of Appellant's Reply Brief to the effect that

defendant had evidence to prove that more than one trap

like Towner No. 3 had been made. This is a brazen as-

sertion by counsel unsupported by any evidence in the

record. The accounting proceedings languished long, yet

no such proof was ever suggested. Mr. Lorraine's testi-

mony stands uncontroverted of record that there was only

one such trap.

At page 19 of Appellant's Reply Brief counsel refer

to Exhibit A 5 and A 6 and assume that the inside spirally

arranged covered trough is "an expansion chamber." It

is not an expansion chamber but merely an oil inlet pipe

extended to the interior of the trap. There is obviously

nothing in the Trumble device having any function or
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effect at all analogous to this covered trough. It cannot

be an expansion chamber because there is no gas discharge

outlet in it. All the oil and gas must leave at the discharge

outlet before any effective separation takes place. This is

not true in the Trumble device as all the oil and gas is

immediately discharged into a chamber where separation

takes place.

Respectfully submitted,

Westall and Wallace,

By Joseph F. Westall.

Attorneys for Appellee.
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In the Southern Division of the United States Dis-

trict Court, for the Northern District of Cali-

fornia.

2244-S.

GILL VIRDEN COMPANY, a Corporation,

Complainant,

vs.

THOMAS DAY COMPANY, a Corporation,

Defendant.

BILL IN EQUITY FOR RECEIVER.

Complainant, a corporation organized and exist-

ing under the laws of the State of Pennsylvania,

with its principal place of business in Philadelphia,

Pennsylvania, brings this bill of complaint on its

behalf and on behalf of all other creditors of Thomas

Day Company, a corporation, who shall gain herein,

against the said Thomas Day Company, a corpora-

tion organized and existing under and by virtue of

the laws of the State of California, and respectfully

shows as follows:

I.

That complainant is now and at all times herein

mentioned was a citizen and resident of the State of

Pennsylvania, a corporation organized and existing

under and by virtue of the laws of the State of

Pennsylvania, organized for the purpose of doing

a general manufacturing business and for the sale

of articles necessary for the manufacture of lighting

fixtures, with its principal place of business at
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Philadelphia, Pennsylvania. That the defendant,

Thomas Day Company, is a corporation organized

and existing under the laws, and a citizen and resi-

dent of, the State of California, and doing and

transacting business as such in the Southern Di-

vision of the Northern District thereof.

II.

That within four years last past, defendant be-

came indebted to complainant [1*] herein for

goods, wares and merchandise in the sum of

$3,217.29, and that defendant agreed to pay said

sum for said goods, wares and merchandise, and

said sum is the reasonable value thereof. No part

of said sum has been paid, and complainant is in-

formed and believes, and upon such information and

belief alleges that said smn has not been paid for

the reasons hereinafter set forth.

III.

Defendant was incorporated for the purpose of

engaging in, and ever since the date of its corpora-

tion it has engaged in, the business of manufactur-

ing, handling and selling lighting fixtures and ma-

terials pertaining thereto, and has enjoyed a busi-

ness not only in the City and County of San Fran-

cisco, but on the entire Pacific Coast, and by reason

of being in business for many years last past, has

built up a large and profitable business, so that at

normal and reasonable times its net profit has been

and should be about $40,000' per annum.

*Page-number appearing at the foot of page of original certified
Transcript of Eecord.



4 Thonias Day Company et al.

In the course of its business as aforesaid, defend-

ant has accumulated total assets of the reasonable

value of about $450,000, consisting of real estate,

plant, equipment, bills receivable, manufacturing

fixtures on hand, stock on hand and notes receiv-

able. Said real estate, plant, equipment, bills re-

ceivable and stock on hand have a largely enhanced

value as a part of a going concern, all of which

would be lost if any of the same should be disposed

of separately.

IV.

During the last few years, defendant has manu-

factured an overproduction of lighting fixtures and

accumulated a very large amount of stock on hand

and permitted many accounts receivable to accrue.

By reason thereof, defendant is not at this time

able to meet its pressing obligations, but it has

[2] assets far in excess of its liabilities.

In the conduct of its business as aforesaid, de-

fendant has incurred indebtedness and liabilities

substantially as follows : to banks and note holders,

approximately $35,000; to trade creditors, approxi-

mately $100,000. Defendant is unable to pay the

aforesaid obligations or any part of them as they

mature, and is unable to cany on its business as it

is unable to meet its weekly payrolls.

Complainant is informed and believes, and upon

such information and belief alleges that certain of

said creditors of defendant threaten to and will

commence actions for the purpose of recovering the

amounts due them, respectively, as aforesaid, and

in connection therewith will attach and garnish the
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property of defendant and thereafter sell the same

under judicial and legal process. The result of

such conduct 0/ behalf of creditors will be that

various items of property and assets will be sold

for much less than their actual value, and in addi-

tion thereto, the value of defendant as a going

concern will be destroyed—the result of which will

be that defendant will become and be insolvent and

there will be insufficient property and assets to pay

the claims and obligations owned by defendant as

aforesaid, and complainant and other creditors will

lose substantial amounts of their claims.

Complainant is advised and believes, and there-

fore alleges that if a Eeceiver is appointed, neces-

sary money can be obtained for the conducting of

said business, and that advantage can be taken of

uncompleted contracts of the defendant which are

now in course of performance, and the profits ac-

cruing therefrom can be converted for the use and

benefit of complainant and other creditors of the

•defendant. The property of defendant could be

sold as a whole and a going concern for a much

larger sum than if sold in smaller parcels under

judicial [3] process.

That it is to the best interests of the complainant

and to other creditors of the defendant that a Re-

ceiver be appointed by this Court for the properties

of the defendant, with directions to take possession,

custody and control of all the properties and assets

of the defendant and to operate the business of the

defendant and, if possible, pay the claims of com-

plainant and other creditors of the defendant, and



6 Thomas Bay Company et al.

if not possible, under the jurisdiction and order of

this Court to sell said property as a whole for the

like use and benefit of complainant and other cred-

itors of the defendant, and that the said Receiver

be privileged to approve or disapprove any existing

contracts of the defendant.

INASMUCH AS, THEREFORE, complainant

has no adequate remedy at law and can have relief

only in equity, complainant files this bill on behalf

of itself and any and all other creditors who may
come in and contribute to the expenses hereof, and

prays for equitable relief as follows:

I.

That the rights of complainant and all of the

other creditors of defendant may be ascertained and

declared, and that the Court will fully administer

the property, business and assets of defendant, and

will, for such purpose, marshal? the assets of de-

fendant and ascertain the rights, liens and priorities

of the persons interested therein.

II.

For the purpose of preserving the business, prop-

erty and assets of defendant and operating and con-

ducting the same as a unit and to preserve its in-

tegrity as a going concern, a Receiver be appointed

to take possession of and hold the property, business

and assets of defendant; that said Receiver [4]

'be authorized and directed to operate, manage and

control the said business and assets in such manner

as in his judgment will produce most satisfactory
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results, so that the same may be continued in opera-

tion as a business unit, and to that end be authorized

and directed to approve or disapprove the various

contracts of defendant, and to execute and perform

all contracts approved, and to the end aforesaid, and

in the discretion of said Receiver, said Receiver be

authorized to employ and discharge all the officers,

managers, attorneys, agents and employees and to

fix and pay compensation thereof, and to otherwise

make such pajTuents and disbursements as may be

needful and proper in the conduct and operation

of said business, and also to use and to collect and

receive all moneys and profits from the operation and

conduct thereof; that said Receiver be further au-

thorized and directed to maintain and defendant

any and all suits at law and in equity necessary for

the purposes aforesaid; and that it be further or-

dered that all persons, firms and corporations hav-

ing possession and/or control of the business, prop-

erty or assets of defendant shall deliver the same

to said Receiver, and that his proper receipt there-

for shall be full acquittance thereof, and that it

be further ordered and decreed that all directors,

officers, attorneys, servants and employees of de-

fendant shall obey all of the orders and directions

of said Receiver, and that all persons, firms and

corporations be enjoined and restrained from in-

terfering in any manner or form whatever with the

property, business and assets of defendant, or with

the orders and directions of said Receiver; and that

said Receiver shall provide a bond in such sum and

with such surety as may be approved by this Court,
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conditioned that he will well and duly perform the

duties of his office and duly account for [5] all

moneys and property which may come into his

hands, and abide by and perform any and all things

which he may be directed to do.

III.

That a writ of subpoena be granted complainant,

directed to defendant, requiring the defendant to

appear herein upon a day certain and make full and

perfect answer in the premises.

Lastly, for such other and further relief as the

Court may deem meet and proper and equitable in

the premises.

ARTHUR DUNN, Jr.,

Solicitor for Complainant.

State of California,

City and County of San Francisco,—ss.

Arthur Dunn, Jr., being first duly sworn, says:

That he is the attorney for the Gill Virden Com-

pany, a Pennsylvania corporation, the complainant

in the above-entitled action; that no officer of said

complainant corporation is within the State of

California, and for that reason affiant makes this

affidavit and verification in its behalf.

That he has read the foregoing complaint and

knows the contents thereof; that the same is true

of his own knowledge, except as to those matters

therein stated on information and belief, and as to

such matters, that he believes it to be true.

ARTHUR DUNN, Jr.
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Subscribed and sworn to before me this 1st day

of December, 1928.

[Seal] CHALMER MUNDAY,
Notary Public in and for the City and County of

San Francisco, State of California.

[Endorsed] : Filed Dec. 3, 1928. [6]

[Title of Court and Cause.]

ANSWER OF DEFENDANT.

Comes now Thomas Day Company, a corpora-

tion, defendant herein, and answers the complaint

of complainant herein as follows:

I.

The defendant admits all the allegations of said

bill of complaint as true.

II.

The defendant joins in the prayer of said bill

of complaint, and prays that this Court, sitting in

Equity, may take possession of the property, busi-

ness and assets of defendant through the appoint-

ment of a Receiver as prayed in said complaint,

and thereby conserve the business of the defendant

in unity, and conserve the assets thereof and pre-

vent the same from being sacrificed and lost under

any legal or other proceedings which can or may
be taken, and to that end, that this Honorable Court

authorize such Receiver to take possession of said
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business and assets of said defendant to conserve

the same, and particularly to manage, operate and

conduct the business and assets of defendant, pay

any and all indebtedness or to become due by de-

fendant, and otherwise discharge the duties imposed

by Courts upon Receivers in similar cases, and that

the proceeds arising from the sale of said property,

or any part [7] thereof, if any, shall be applied

under the orders and decrees of this Court accord-

ing to the rights, interest and equity of the parties

herein interested, and that this Court v^ill direct

any persons in possession of any of the property

of defendant to surrender the same to such Receiver.

JOHN E. MANDERS,
Solicitor for Defendant.

State of California,

City and County of San Francisco,—ss.

Whitman Symmes, being first duly sworn, says:

That he is the President of the Thomas Day Com-

pany, a corporation, defendant in the above-entitled

matter, and as such officer makes this verification in

its behalf.

That he has read the foregoing answer and knows

the contents thereof; that the same is true of his

own knowledge, except as to matters therein stated

on information and belief, and as to those matters,

that he believes it to be true.

WHITMAN SYMMES.
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Subscribed and sworn to before me this 1st day

of December, 1928.

[Seal] CHALMER MUNDAY,
:N'otary Public in and for the City and County of

San Francisco, State of California.

[Endorsed] : Filed Dec. 3, 1928. [8]

(Title of Court and Cause.)

ORDER APPOINTING RECEIVER.

Complainant above named having filed herein its

bill of complaint, praying among other things, for

the appointment of a Receiver herein, and the de-

fendant having answered thereto,—

NOW, THEREFORE, upon motion of Arthur

Dunn, Jr., solicitor for complainant, and having

heard John E. Manders, solicitor for the defendant,

and after due consideration thereof,—

IT IS ORDERED, ADJUDGED AND DE-

CREED THAT CHARLES F. DUVAL be, and

he is hereby, appointed Receiver of defendant

Thomas Day, a corporation, and of all the property

and assets of said defendant; that said Receiver be,

and he is hereby, authorized and directed to immedi-

ately take possession of the said business and as-

sets of said corporation, and is fiu'ther authorized

and directed to operate, manage and control the said

business and assets in such manner as in his judg-

ment will produce most satisfactory results, so that

the same may be continued in operation as a busi-
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ness unit, and to that end is authorized and directed

to approve or disapprove, in his discretion, the

various contracts of defendant, and to execute and

perform all contracts approved, and to the end

aforesaid, and in the discretion of said Receiver,

said Receiver is authorized to employ and discharge

all of the officers, managers, attorneys, agents and

employees and to fix and pay the compensation

thereof, and to otherwise make such payments and

disbursements as may be needful and proper in

the conduct and operation of said business, and

also to use and to collect and receive all moneys and

profits from the operation and conduct thereof.

Said Receiver is further authorized and directed

to [9] maintain and defend any and all suits at

law and in equity necessary for the purposes afore-

said.

IT IS FURTHER ORDERED that all persons,

firms and corporations having possession and/or

control of the business, property or assets of defend-

ant shall deliver the same to said Receiver, and his

'proper receipt therefor shall be full acquittance

thereof, and it is further ordered and decreed that

all directors, officers, attorneys, servants and em-

ployees of defendant shall obey all of the orders and

directions of said Receiver, and that all persons,

firms and corporations are enjoined and restrained

from interfering in any manner or form whatever

with the property, business and assets of defendant,

and with the orders and directions of said Receiver.

IT IS FURTHER ORDERED that said Receiver

shall provide a bond in the sum of $20,000.00 with
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sufficient surety to be approved by the Judge of

this court, conditioned that he will well and duly

perform the duties of his office and duly account for

all moneys and property which may come into his

hands, and abide by and perform any and all things

which he may be directed to do.

Dated: December 3, 1928.

A. F. ST. SURE,

Judge of the U. S. District Coui-t.

[Endorsed] : Filed Dec. 3d, 1928. [10]

(Title of Court and Cause.)

SUBSTITUTION OF ATTORNEYS.

To Plaintiff Above Named and to Its Attorney,

Arthur Dunn, Jr.:

YOU AND EACH OF YOU WILL PLEASE

TAKE NOTICE that defendant above named has

changed its attorneys in the above-entitled action

and that Messrs. Thomas, Beedy, Presley & Para-

more, Room 1119 California Commercial Union

Building, 315 Montgomerj^ Street, San Francisco,

California, have been and they are substituted in

the place of John E. Manders as attorney for de-

fendant herein, and the undersigned hereby con-

sent to said change of attorneys:
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Dated: May 24, 1919.

[Seal] THOMAS DAY COMPANY.
By WHITMAN SYMMES, Pres.,

Defendant.

JOHN E. ]\1ANDERS,

Attorney for Defendant.

We, the undersigned, hereby accept the above

substitution of ourselves as attorneys for the de-

fendant in the above-entitled action in the place and

stead of John E. Manders.

Dated: May 24, 1919.

THOMAS, BEEDY, PRESLEY & PARAMORE,
Attorneys for Defendant.

Due service and receipt of a copy of the within

substitution is hereby admitted this 24th day of

May, 1929.

CHARLES A. CHRISTIN,
KNIGHT, BOLAND & CHRISTIN,

Attorneys for Receiver.

ARTHUR DUNN, Jr.,

Attorney for Complainant.

[Endorsed] : Filed May 27, 1929. [11]

(Title of Court and Cause.)

PETITION FOR APPOINTMENT OF TEMPO-
RARY RECEIVER.

To the Honorable A. F. ST. SURE, Judge of the

United States District Court:

The petition of Charles A. Christin respectfully

shows

:
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That he is the attorney for the Receiver of the

Thomas Day Company, and has been since the in-

ception of said receivership ; that Charles F. Duval

was the duly appointed, qualified and acting Re-

ceiver of said Company, appointed by this Court

in the above-entitled matter

,

That said Charles F. Duval was killed in an auto-

mobile accident on September 10, 1929

.

That the affairs of said receivership, and the con-

duct thereof requires the immediate appointment of

a temporary Receiver to carry on the business

thereof until such time as its affairs may be

straightened out and arrangements made for future

conduct of the receivership.

That Claude R. King is now and for a long time

prior hereto has been in charge of aU the books and

records of said company and said receivership, and

is the person most familiar with all matters pertain-

ing to said receivership, and is in all other respects

fully qualified to act as a temporary Receiver of

said company during the period of readjustment.

WHEREFORE, petitioner prays that this Honor-

able Court give and make its order appointing

Claude R. King as the Temporary Receiver of the

Thomas Day Company, a corporation, upon his post-

ing bond in the sum of $20,000.00 and taking the

oath as required by law, and that he be authorized

to act as Receiver of said Company until a successor
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be appointed—and for such other order as to the

Court may seem meet in the premises.

CHARLES A. CHRISTIN.
CHARLES A. CHRISTIN,
KNiaHT, BOLAND & CHRISTIN,

Attorneys for Receiver. [12]

State of California,

City and County of San Francisco,—ss.
Charles A. Christin, being first duly sworn, says

:

That he is the attorney for the Receiver in the
above-entitled matter, and is the petitioner in the
foregoing petition named; that he has read the fore-
going petition and knows the contents thereof; that
the same is true of his own knowledge, except as to
matters therein stated on information and belief,

and as to such matters, that he believes it to be true.

CHARLES A. CHRISTIN.

Subscribed and sworn to before me this 11th day
of September, 1929.

[Seal] LULU P. LOVELAND,
Notary Public in and for the City and County of

San Francisco, State of California.

[Endorsed] : Filed Sept. 11, 1929. [13]
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'(Title of Court and Cause.)

ORDER APPOINTING TEMPORARY RE-

CEIVER.

Upon reading the verified petition of Charles A.

Christin, and good cause appearing therefor—

IT IS HEREBY ORDERED that Claude R.

King be, and he is hereby, appointed temporary

Receiver of defendant Thomas Day Company, a

corporation, and of all the property and assets of

said corporation, in the place and stead of Charles

TF. Duval, the duly appointed, qualified and hereto-

fore acting Receiver of said company who was killed

September 10, 1929.

IT IS FURTHER ORDERED that said Claude

R. King shall be vested with all the authority, pow-

ers and discretions of the Receiver as set forth in

the order on file in the above-entitled action made

and entered on December 3, 1928, appointing a Re-

ceiver in this matter.

IT IS FURTHER ORDERED that the tempo-

rary Receiver shall provide a bond in the sum of

$20,000.00, with sufficient surety to be approved by

this Court, conditioned that he will well and duly

perform the duties of his office and duly account

for all moneys and property which may come into

his hands, and abide by and perform any and all

things which he may be by this Court directed to do.

IT IS FURTHER ORDERED that Charles A.

Christin be, and he is hereby, appointed as attorney

for said Receiver.
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Dated : September 11, 1929.

HAROLD LOUDERBACK,
Judge of the U. S. District Court.

' [Endorsed] : Filed Sept. 11, 1929. [14]

(Title of Court and Cause.)

AMENDED PETITION FOR APPOINTMENT
OF TEMPORARY RECEIVER.

To the Honorable A. F. ST. SURE, Judge of the

United States District Court:

The amended petition of Charles A. Christin re-

spectfully shows

:

That he is the attorney for the Receiver of the

Thomas Day Company, and has been such since the

inception of said receivership; that Charles F.

Duval was the duly appointed, qualified and acting

Receiver of said Company, appointed by this Court

in the above-entitled matter; that said Charles F.

Duval was killed in an automobile accident on Sep-

tember 10, 1929.

That the affairs of said receivership and the con-

duct thereof require the immediate appointment of

a temporary Receiver to carry on the business

thereof until such time as its business may be

straightened out and arrangements made for the

future conduct of the receivership.

That immediately upon being advised of the

death of Mr. Duval, your petitioner called a meeting

of the Creditors ' Committee ; this committee was ap-
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pointed at the inception of the receivership to advise

in all matters of business, and it meets with the Re-

ceiver to discuss and determine all matters of policy

and business procedure. This meeting was called

for 11 :30 on the morning of September 11, 1929, and

was attended by the following

:

Charles A. Christin, attorney for Receiver; J. B.

Robinson, representing the Bank of Italy, a

creditor

;

S. B. Rocchietti, representing Westinghouse Lamp

Co., a creditor;

Whitman Symmes, president of Thomas Day Com-

pany, a creditor;

Sterling Carr, attorney for Whitman Symmes

;

James Paramore, representing the stockholders of

the Day Company

;

Anson S. Blake, a creditor and assignee of Whit-

man Symmes

;

B. Singer, representing the Board of Trade of San

Francisco

;

H. L. Clark, representing the American Brass &

Bronze Co.

;

C. D. Cunningham, representing the National Mort-

gage Company. [15]

The only member of the committee not there

present was Mr. Baum, the local representative of

Gill Virden Company, and he could not be located

on the short notice necessitated.

The matter of the appointment of a temporary

Receiver was fully discussed and debated, and it

was the unanimous opinion of those present that

Claude R. King was the man most fitted to fill the
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position of Receiver at this time; Claude E. King
is now and for a long time prior hereto has been

in charge of all the books and records of said com-

pany and said receivership, and is the person most

familiar with all matters pertaining to said re-

ceivership, and is in all other respects fully quali-

fied to act as a temporary Receiver of said com-

pany during the period of readjustment, and has

consented to so act.

WHEREFORE, petitioner prays that this Hon-
orable Court give and make its order appointing

Claude R. King as the temporary Receiver of the

Thomas Day Company, a corporation, with like

powers of the general Receiver, upon his posting

bond in the sum of $20,000, and taking the oath as

required by law; and that he be authorized to act

as Receiver of said company until a successor be

appointed—and for such other order as to the

Court may seem meet in the premises.

CHARLES A. CHRISTIN,
Petition.

CHARLES A. CHRISTIN,
KNIGHT, BOLAND & CHRISTIN,

Attorneys for Receiver.

State of California,

City and County of San Francisco,—ss.

Charles A. Christin, being first duly sworn, says:

That he is the petitioner in the above-entitled mat-

ter named; that he has read the foregoing petition

and knows the contents thereof; that the same is

true of his own knowledge, except [16] as to
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matters therein stated on information and belief,

and that as to such matters, he believes it to be true.

CHARLES A. CHRISTIN.

Subscribed and sworn to before me this 20th

day of September, 1929.

[Seal] MARION CURTIS,

Notary Public in and for the City and County of

San Francisco, State of California.

[Endorsed] : Filed Sept. 20, 1929. [17]

(Title of Court and Cause.)

ORDER APPOINTING TEMPORARY RE-

CEIVER.

Upon reading the verified, amended petition of

Charles A. Christin for the appointment of a tem-

porary Receiver in the above-entitled matter, and

good cause appearing therefor—

IT IS HEREBY ORDERED, ADJUDGED

AND DECREED that Claude R. King be, and he

is hereby appointed temporary Receiver of de-

fendant Thomas Day Company, a corporation, and

of all the property and assets of said corporation,

in the place and stead of Charles F. Duval, the

duly appointed, qualified and heretofore actmg Re-

ceiver of said Company, who was killed September

10, 1929.
. ^ ^^ ^

IT IS FURTHER ORDERED that said Claude

R King shall be and he is hereby vested with all

the authority, powers and discretions of the Re-
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ceiver as set forth in the order on file in the above-

entitled action, made and entered on December 3,

1928, appointing a Receiver in this matter.

IT IS FURTHER ORDERED that the tem-

porary Receiver shall provide a bond in the sum
of $20,000, with sufficient surety to be approved

by this Court, conditioned that he will well and duly

perform the duties of his office and duly account

for all moneys and properties which may come into

his hands, and abide by and perform any and all

things which he may be by this Court directed to

do.

IT IS FURTHER ORDERED that Charles A.

Christin be, and he is hereby appointed as Attor-

ney for said temporary Receiver.

IT IS FURTHER ORDERED that this order

upon the amended petition of Charles A. Christin,

confirms the order heretofore made herein on Sep-

tember 11, 1929, appointing said Claude R. King

as temporary Receiver, and his power to act [18]

thereunder is hereby ratified and confirmed.

Done in open court this 19th day of September,

1929.

A. F. ST. SURE,
Judge of the U. S. District Court.

[Endorsed] : Filed Sept. 20, 1929. [19]
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(Title of Court and Cause.)

PETITION FOR CONFIRMATION OF SALE,

OR FOR THE ADOPTION OP A REOR-

GANIZATION PLAN, OR FOR THE CON-

TINUATION OF THE PRESENT RE-

CEIVERSHIP.

To Honorable A. P. ST. SURE, Judge of the

United States District Court:

The petition of Claude R. King respectfully

shows

:

That he is now the duly appointed, qualified and

acting temporary Receiver of Thomas Day Com-

pany, a corporation, succeeding Charles P. Duval,

its Receiver; that said receivership has been con-

ducted since December of 1928, and endeavors have

been continuously made by your petitioner and his

predecessor to secure an advantageous sale of the

business or a workable reorganization thereot

which will redound to the benefit of creditors and

all interested in the receivership.

That the untimely death of Charles P. Duval has

precipitated the desire of your petitioner and xts

Creditors' Committee to have some definite deci-

sion in the matter. There has been submitted to

your petitioner two firm offers of purchase, as fol-

lows:

1 Maxwell Hardware Company, a corporation,

has' given your Receiver a certified check for $5,000,

with a bid, in body as follows:
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*'We hereby make a flat bid for the following

assets of the Thos. Day Company now in your

hands. Thos. Day Company at 725 Mission St.,

San Francisco, California; also in Barker Bros.

Building, Los Angeles, California, and in Salt Lake

City, Utah. All the merchandise at the above-men-

tioned places; all the machinery, equipment and all

patterns used in the manufacture of lighting fix-

tures, for the total sum of $50,000.00. A certified

check of 10% of the above, viz.: $5,000.00, here-

with.

"This bid is intended to cover all merchandise

and [20] manufacturing implements wherever

located in California, also name and good will of

Thomas Day Co."

2. Roberts Manufacturing Company, a corpora-

tion, has given your Receiver a certified check for

$6,000, with a bid, in body as follows

:

"We offer to purchase for the cash sum of $60,-

000 (Sixty Thousand Dollars), all the merchandise

contained in the four story and basement building

known as 725 Mission Street (through to Minna

Street) San Francisco, California, also, all the ma-

chinery and equipment of factory and offices, to-

gether with all furniture and fixtures, patterns,

chucks, dies, patents, catalogues, drawings and de-

tails. Our bid also covers all the merchandise and

samples and drawings contained in the Barker

Bros. Building, Los Angeles, California, the prop-

erty of Thos. Day Company, also, any merchandise

in warehouses or any other offices owned by Thos.
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Day Company. This bid also covers name and

good will of Thos. Day Company.

"Our bid is based on an examination and physi-

cal count of merchandise as of September 3, 1929.

An adjustment to be made as of that date as to re-

ceipts and deliveries of merchandise.

"Our certified check for the sum of $6,000 (Six

Thousand Dollars) being 10% of the amount of

this bid, is enclosed." A supplement to this bid is

as follows:

"In connection with our bid dated September

18th, 1929, we offer to finish and install all partly

completed lighting fixture contracts for actual cost

of labor and material and overhead, any profit to

go to the creditors of Thos. Day Company. If there

is a loss we would be reimbursed by the Receiver."

Certain of the employees of Thomas Day Com-

pany have heretofore submitted to your Receiver's

predecessor their plan as follows: [21]

"Employees form a corporation which will agree

as follows:

"Corporation agrees to take selling end of busi-

ness and pay one-half of Bookkeeping and Cost

Dept. and all of electric lights, phones, etc., at-

tached to show rooms, and $500.00 per month ser-

vice charge.

"Receiver agrees to give new corporation prefer-

ence on anything in inventory excepting current pur-

chases, purchases in transit, or regular commercial

imits purchased during receivership, at 50^ on $1.00

of cost.
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"Receiver will continue to operate factory until

lie has completed all work now in process or con-

tracted for and during his operation of factory, he

will manufacture for new corporation such orders

as they may take, new corporation to pay cost plus

10% for such work. When he has completed all

his contracts he will turn over factory to them so

that it may be operated by them and in lieu of

rental for the use thereof, they shall place one-third

of stock of new corporation in escrow, with escrow

provision that all profits earned thereon shall be

paid over quarterly to Receiver, for the creditors

until such time as creditors claim are fully satis-

fied.

"During the life of this agreement, the new cor-

poration will endeavor to use up as rapidly as pos-

sible all the merchandise remaining in the inven-

tory for which they will pay 50^ on the $1.00 of cost,

either factory cost or landed cost.

"Receiver is to have full access to all books and

records of new corporation.

"All question of policy of operating shall be

submitted to Receiver for approval so that credi-

tors interests cannot be jeopardized.

"Either party has right to cancel the agreement

by giving 10 days notice. [22]

"In event that this contract is carried to a suc-

cessful conclusion and creditors are satisfied, the

Receiver agrees to transfer all right, title and in-

terest in factory, equipment and merchandise and

remaining assets to new corporation in consideration

of the said one-third earnings or as a bonus for
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their sales services during the period of the con-

tract with the understanding that this meets with

the approval and sanction of the old Thomas Day
Company.

"All factory charges are to be paid to the Re-

ceiver as the respective amounts are collected from

the customer by the new corporation.

"The Sales Agreement begins on the morning of

Monday, June 17th, 1929."

Immediately following the receipt of the two

bids above set forth, and the renewal by the em-

ployee of Thomas Day Company of their plan to

carry on the business, your Receiver called a meet-

ing of his Creditors' Committee which met with

him at 3:30 o'clock on Friday, September 20, 1929,

to discuss the alternatives and arrive at some deci-

sion. At said meeting there were present:

Your Receiver, Claude R. King, and Charles A.

Christin, his attorney; J. B. Robinson, of Bank of

Italy, a creditor; Brooke Mohun, of Sierra Finan-

cial Corporation, a creditor; Anson S. Blake, a

creditor and assignee of Whitman Symmes; Ster-

ling Carr, attorney for Whitman Symmes, a credi-

tor; S. B. Rocchietti, of Westinghouse Lamp Co.,

a creditor; H. L. Clark, of American Brass &

Bronze Co., a creditor. There was not there pres-

ent Mr. Baum of Gill Virden Company, a member

of said committee, nor anyone representing the

Board of Trade of San Francisco, the remaining

member of said committee. [23]

After a great deal of discussion, it was deter-

mined unanimously by that committee that your
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Receiver should make return to this Court of the

two firm o:ffers received, together with the em-

ployees' plan, and at a hearing before this Court

after notice to all interested parties and creditors,

ask this Honorable Court for confirmation of sale

to the highest bidder for cash, or for the sanction

of the employees' plan or continuation of the re-

ceivership at present.

Your Receiver and his Creditors ' Connnittee have

been unable to arrive at a definite decision as to

which bid or plan should be accepted and are unani-

mously of the opinion that an opportunity be given

before this Honorable Court for a determination

of what is best for the receivership and those in-

terested therein. Your Receiver therefore returns

to this Honorable Court for confirmation or rejec-

tion the two bids and the employees' plan hereto-

fore submitted to him. Your Receiver has this day

sent to all creditors and interested parties a notice

of the hearing of this petition, and a request for

higher bids or better plans to be submitted to him

prior to the hearing, or presented in open court at

the hearing.

WHEREFORE, your Receiver prays:

1. That this Honorable Court consider the bids

and the plan here presented, together with any

additional bids or plans offered prior to or at the

hearing

;

2. That after due consideration and hearing, this

Honorable Court give and make its order confirm-

ing a sale of the assets of said receivership to the
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highest bidder therefor; or approving the best plan

offered

;

3. That if this Court determine that no bid or

plan offered is for the best interests of said re-

ceivership and those interested therein, that all bids

and plans be rejected [24] and this Honorable

Court make such other, further or different order

as may be meet in the premises.

CLAUDE R. KING,
Temporary Receiver, Petitioner.

CHARLES A. CHRISTIN,
KNIGHT, BOLAND & CHRISTIN,

Attorneys for Receiver.

State of California,

City and County of San Francisco,—ss.

Claude R. King, being first duly sworn, says:

That he is the temporary Receiver of Thomas Day

Company, and as such is the petitioner in the above-

entitled matter; that he has read said petition and

knows the contents thereof; that the same is true

of his own knowledge, except as to matters therein

stated on information and belief, and as to such

matters, that he believes it to be true.

CLAUDE R. KING.

Subscribed and sworn to before me this 23d day

of September, 1929.

[Seal] MARION CURTIS,

Notary Public in and for the City and County of

San Francisco, State of California.

[Endorsed] : Filed Sept. 23, 1929. [25]
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(Title of Court and Cause.)

AFFIDAVIT OF PUBLICATION IN "THE
EECORDER" OF NOTICE OF SALE OF
ASSETS AT COURT SALE.

NOTICE OF SALE OF ASSETS AT COURT
SALE.

In the Southern Division of the United States Dis-

trict Court, for the Northern District of Cali-

fornia.

GILL VIRDEN COMPANY, a Corporation,

Complainant,

vs.

THOMAS DAY COMPANY, a Corporation,

Defendant.

NOTICE OF SALE OF ASSETS AT COURT
SALE.

Notice is hereby given that the undersigned,

Claude R. King, receiver of the Thomas Day Com-
pany, a corporation, will sell, Tuesday, the 12th

day of November, 1929, in open court, at ten

o'clock A. M. of said day, at the courtroom of

the above-entitled court, before Honorable A. F.

St. Sure, Post Office Building, Seventh and

Mission Streets, San Francisco, California, for

cash, to the highest bidder therefor, the following:
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All the assets of every character and description

belonging to or used in the business of Thomas Day

Company, except accounts receivable; all goods,

wares and merchandise of every kind and character

contained in the four-story and basement building

known as 725 Mission Street, San Francisco, Cali-

fornia, and in the place of business of Thomas Day

Company in the Barker Brothers Building, Ijos

Angeles, or in warehouses or other places; all fur-

niture, fittings, furnishings and fixtures of every

kind and description contained in the offices or

other places of business of Thomas Day Company;

all machinery, tools, equipment, appliances, and

other personal property contained in or used in

said company's factory; all patents, patent rights,

chucks, dies, patterns, catalogs, drawings, details

and all appliances and equipment of the designing

department of said business, together with all sam-

ples and all automobiles or delivery vehicles; the

business and the good will of the business of Thomas

Day Company; the right of the purchaser to hold

itself out as the successor of Thomas Day Company

and as having acquired the good will thereof.

The terms and conditions of sale are cash, lawful

money of the United States, 10 per cent at the time

of sale and the balance upon confirmation by the

above-entitled Court.

All of the above-mentioned property will be de-

livered to the purchaser upon confirmation, save

and except that the Receiver of the Thomas Day

Company reserves to himself all work in process
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and the exclusive use of the factory and equipment

therein and therefor for the period of ninety days

after said confirmation.

Dated October 31, 1929.

CLAUDE R. KING,
Federal Receiver of Thomas Day Company.

CHARLES A. CHRISTIN,
KNIGHT, BOLAND & CHRISTIN,

Balfour Building, San Francisco, Califor-

nia,

Attorneys for Receiver.

Oct. 31 to Nov. 12, inclusive—dly.

Published in "The Recorder," 337 Bush Street,

San Francisco, California. Phone Sutter 1190.

AFFIDAVIT OF PUBLICATION.

State of California,

City and County of San Francisco,—ss.

E. C. Luchessa, being first duly sworn, deposes

and says: [26]

That he is and at all times hereinafter mentioned

was a citizen of the United States, over the age

of twenty-one years and a resident of said city and

county ; and is and was at and during all said times,

the principal clerk of The Recorder Printing and

Publishing Company, printers and publishers of

''The Recorder," a newspaper of general circula-

tion printed and published daily (Sundays and

legal holidays excepted) in the city and county of

San Francisco, State of California; that said "The
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Recorder" is and was at all times herein mentioned,

a newspaper of general circulation, as that term is

defined by Section 4460 of the Political Code; its

status as such newspaper of general circulation

having been established, pursuant to Section 4462,

Political Code, by a decree of the Superior Court

of the City and County of San Francisco, Depart-

ment No. 11 thereof, Hon. William P. Lawlor,

Judge, made and entered on the 11th day of Octo-

ber, 1905, which said decree was restored by a judg-

ment given in the Superior Court of the City and

County of San Francisco, Department No. 11

thereof, Hon. William P. Lawlor, Judge, made and

entered on the 2d day of December, 1907, and re-

corded in Record Book 15, at page 155 thereof;

and as provided by said Section 4460, is and at all

said times was published for the dissemination of

local and telegraphic news and intelligence of a gen-

eral character, having a bona fide subscription list

of paying subscribers, and is not and never was

devoted to the interests, or published for the enter-

tainment or instruction of a particular class, pro-

fession, trade, calling, race or denomination, or for

the entertainment and instruction of any number

of such classes, professions, trades, callings, races

or denominations; that at all said times said news-

paper had been established, printed and published

in said city and county of San Francisco, State of

California, at regular [27] intervals for more

than one year preceding the first publication of

this notice herein mentioned; that said notice was

set in type not smaller than nonpareil and was pre-
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ceded with words printed in black-face type not

smaller than nonpareil, describing and expressing

in general terms the purport and character of the

notice intended to be given; that a Notice of Sale

of Assets at Court Sale in the above-entitled matter,

of which the annexed is a true printed copy, was

published in said newspaper on the following dates,

to wit: October 31, 1929; and November 1, 2, 4, 5,

6, 7, 8, 9 and 12, 1929 ; being as often as said news-

paper was published during said period; and fur-

ther deponent sayeth not.

E. C. LUCHESSA.

Subscribed and sworn to before me this 12th

day of November, 1929.

[Seal] CHARLES R. HOLTON,
Notary Public in and for the City and County of

San Francisco, State of California.

[Endorsed] : Filed November 14, 1929. [28]

[Title of Court and Cause.]

OPPOSITION TO PETITION OF RECEIVER
TO SELL THE RIGHT OF THE PUR-
CHASER TO HOLD ITSELF OUT AS THE
SUCCESSOR OF THOMAS DAY COM-
PANY.

Now come Whitman Symmes, Mabel Symmes,

Anson Blake and Anita D. S. Blake, and object to

the sale by the Receiver of the right of the pur-
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chaser to hold itself out as the successor of Thomas

Day Company, all as set forth in the notice of sale

of assets at court sale dated October 31, 1929, upon

the following grounds, to wit:

1. That Whitman Symmes is the record owner

of eighteen hundred and three (1803) shares of

the capital stock of the said Thomas Day Company,

all of which shares of capital stock are pledged to

Mabel Symmes and Anita D. S. Blake to secure

indebtedness due from the said Whitman Symmes

to the said Mabel Symmes and the said Anita D. S.

Blake.

2. That the said Thomas Day Company is in-

debted to Anson Blake in the smn of approximately

forty-five thousand (45,000) dollars, made up of

direct indebtedness of said corporation to the said

Anson Blake in the sum of approximately ninety-

seven hundred fifty (9750) dollars, and of indebted-

ness of said corporation to Whitman Symmes in

the sum of approximately thirty-five [29] thou-

sand two himdred and six (35,206) dollars, and

which latter claim of the said Whitman Symmes
against said corporation has heretofore been

assigned to and is now held by the said Anson Blake.

3. That it is not for the best interests of said

corporation defendant, or of its creditors or stock-

holders, that the property of said corporation be

sold at this time; that it will be for the best inter-

ests of all of said parties if the said Receiver con-

tinues to operate said property until otherwise or-

dered by this Court.
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4. That said parties above named, and each and

all of them, hereby protest against the sale of the

goodwill of said Thomas Day Company, and also

against the giving or selling to said purchaser the

right to hold itself out as the successor of Thomas

Day Company, upon the following grounds, to wit:

(a) That said Receiver has no jurisdiction over

said goodwill and/or said name "Thomas Day

Company," and has no jurisdiction or right to give,

sell or grant to said purchaser the right to hold it-

self out as the successor of Thomas Day Company;

(b) That the purchaser at such sale will not,

in fact, be the successor of Thomas Day Company,

by reason of the fact that neither the Receiver nor

this Court has authority or jurisdiction to sell the

name "Thomas Day Company,'' and that such

right is not included within the receivership here-

tofore granted in the above-entitled matter;

(c) That the above-entitled court has no juris-

diction to order, direct or authorize said purchaser

to hold itself out [30] as the successor of Thomas

Day Company.
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Dated: November 16tli, 1929.

WHITMAN SYMMES,
STERLING CARR,

Attorneys for Whitman Symmes.

MABEL SYMMES,
ANSON BLAKE,
ANITA D. S. BLAKE,

By STERLING CARR,
Attorney for Mabel Symmes, Anson

Blake and Anita D. S. Blake.

STERLING CARR,
Attorney for Mabel Symmes, Anson Blake

and Anita D. S. Blake.

Rec'd copy of within this 18th day of November,

1929.

KNIGHT, BOLAND & CHRISTIN,
By C. A. CHRISTIN,

Attys. for Receiver.

[Endorsed]: Filed November 18, 1929. [31]

(Title of Court and Cause.)

OPPOSITION OF DEFENDANT TO PETITION
OF RECEIVER TO SELL THE GOODWILL
OF DEFENDANT AND THE RIGHT OF
THE PURCHASER OF THE ASSETS TO
HOLD ITSELF OUT AS THE SUCCESSOR
OF THOMAS DAY COMPANY.

Now comes Thomas Day Company, a corporation,

the defendant above named, and objects to the sale
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by the Receiver of the goodwill of said defendant

and the right of the purchaser of the assets of said

defendant to hold itself out as the successor of

Thomas Day Company, said defendant, all as set

forth in the notice of sale of assets at court sale

dated October 31, 1929, upon the following grounds,

to wit:

1. That defendant Thomas Day Company is a

corporation organized and existing under and by

virtue of the laws of the State of California.

2. That the above-entitled court and said Re-

ceiver are without right, authority or jurisdiction to

offer for sale, or to sell, the goodwill of said defend-

ant and/or to authorize the purchaser of the assets

of said defendant under said notice of sale dated

October 31, 1929, to hold itself out as the successor

of Thomas Day Company.

3. That it is not for the best interests of said

corporation defendant, or of its creditors or stock-

holders, that the property [32] of said corpora-

tion be sold at this time ; that it will be for the best

interest of all of said parties if the said Receiver

continues to operate said property imtil otherwise

ordered by this Court.

4. That said Receiver has no jurisdiction over

said goodwill and/or said name "Thomas Day Com-

pany," and has no jurisdiction or right to give, sell

or gTant to said purchaser the right to hold itself

out as the successor of Thomas Day Company.

5. That the purchaser at such sale will not, in

fact, be the successor of Thomas Day Company, by

reason of the fact that neither the Receiver nor this
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Court has authority or jurisdiction to seU the name

*' Thomas Day Company," and that such right is not

included within the receivership heretofore granted

in the above-entitled matter.

6. That the above-entitled court has no jurisdic-

tion to order, direct or authorize said purchaser to

hold itself out as the successor of Thomas Day Com-

pany.

Dated: November 25, 1929.

THOMAS DAY COMPANY,

By WHITMAN SYMMES,
President.

THOMAS, BEEDY, PRESLEY & PARAMORE,
GEORGE J. PRESLEY,

Attorneys for Said Defendant.

[Endorsed] : Filed Nov. 25, 1929. [33]

(Title of Court and Cause.)

RECEIVER'S RETURN OF SALE.

Claude R. King, Receiver of the Thomas Day

Company, a corporation, hereby makes and fiWs this,

his return of sale of the following described prop-

erty together with his petition for confirmation, and

respectfully shows to this Honorable Court as fol-

lows

:

That heretofore, under and pursuant to the power

and authority vested in him as Receiver, your peti-

tioner, as such Receiver, offered for sale the follow-
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ing assets of the Thomas Day Co. and caused no-

tice of the day on or after which the sale of the in-

terest of said corporation in and to said personal

property would be made, to be published in the San

Francisco '^ Recorder," a newspaper of general cir-

culation, printed and published in the City and

County of San Francisco, for ten days successively

next before said day on which said sale would be

made, in which notice said assets, hereinafter de-

scribed, were set forth, and the affidavit attached

hereto, more fully shows the nature and duration of

said publication.

That thereafter, to wit, on the 17th day of No-

vember, 1929, the Roberts Manufacturing Company,

in open court, bid and offered in writing to pur-

chase and to pay the sum of Forty-two Thousand

Five Hundred Dollars ($42,500.00), for the assets

of the Thomas Day Co. hereinafter described ; there-

upon on said day your petitioner, as such Receiver,

accepted said bid and sold the interest of said corpo-

ration in and to said assets, subject to confirmation

of said sale by this court.

Said assets hereinabove referred to, and the in-

terest of said corporation therein, so sold as afore-

said, are as follows

:

All the assets of every character and description

belonging to or used in the business of Thomas Day

Company, except [34] accounts receivable; all

goods, wares and merchandise of every kind and

character contained in the four-story and basement

building known as #725 Mission Street, San Fran-

cisco, California, and in the place of business of

1
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Thomas Day Company in the Barker Brothers

Building, Los Angeles, or in warehouses or other

places; all furniture, fittings, furnishings and fix-

tures of every kind and description contained in the

offices or other places of business of Thomas Day
Company; all machineiy, tools, equipment, appli-

ances, and other personal property contained in or

used in said company's factory; all patents, patent

rights, chucks, dies, patterns, catalogs, drawings,

details and all applicances and equipment of the

designing department of said business, together with

all samples and all automobiles or delivery ve-

hicles ; the business and the goodwill of the business

of Thomas Day Company ; the right of the purchaser

to hold itself out as the successor of Thomas Day
Company and as having acquired the goodwill

thereof.

The terms and conditions of sale are cash, lawful

money of the United States, 10 per cent at the time

of sale and the balance upon confirmation by the

above-entitled court.

WHEREFORE, your Petitioner prays that an

order be made herein confirming said sale and au-

thorizing your petitioner, as such Receiver, to de-

liver possession of the above-described property to

the purchaser thereof, subject to the following terms

and conditions

:

1. The Receiver reserves all right, title and in-

terest in and to all work in process.

2. The Receiver reserves the right to the exclu-

sive use of all factory equipment and machinery

necessary to complete said work in process. [35]
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3. The Receiver agrees to pay the rent for the

premises during the time he retains possession.

4. The Receiver agrees to pay the purchaser for

all materials used in completing said work in

process.

5. The Receiver agrees to enter into no new con-

tracts from and after the date of sale.

And your petitioner further prays for such other

and further orders as shall be just and proper.

CLAUDE R. KING,
Receiver, Thomas Day Company,

Petitioner.

CHARLES A. CHRISTIN,
KNIGHT, ROLAND & CHRISTIN,

Attorneys for Receiver.

[Endorsed] : Filed Nov. 25, 1929. [36]

At a stated term of the Southern Division of the

United States District Court for the Northern

District of California, held at the courtroom

thereof, in the City and County of San Fran-

cisco, on Monday, the 25th day of November,

in the year of our Lord one thousand nine hun-

dred and twenty-nine. Present: The Honor-

able A. F. ST. SURE, District Judge.
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(Title of Cause.)

MINUTES OF COURT—NOVEMBER 25, 1929—

ORDER CONFIRMINO SALE OF ASSETS.

The petition for the confirmation of sale of per-

sonal property came on to be heard, Arthur Dunn,

Jr Esq., appearing for the Receiver; Sterling

Carr Esq., appearing for certain stockholders of the

Thomas Day Company and for the Thomas Day

Company and Theodore J. Savage, Esq., appearing

for the Roberts Manufacturing Company, the buyer,

Mr Carr objected to the confirmation of the sale on

behalf of certain stockholders, and the Thomas Day

Company, and after hearing had, IT IS ORDERED

that said objection be overruled and exception al-

lowed to the ruling of the Court. Thereupon, IT IS

ORDERED that the sale of the property to the Rob-

erts Manufacturing Company for the sum of $42,-

500.00 be confirmed in accordance with an order

this day signed and filed. [37]

(Title of Court and Cause.)

ORDER CONFIRMINO SALE OF ASSETS.

Comes now Claude R. King, Receiver of the

Thomas Day Company, by Charles A. Christm, and

Knight, Boland &.Christin, his attorneys, and proves

to the satisfaction of the Court that his return of

sale of real estate under the notice of sale heretofore
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given and made was duly filed in the office of the

Clerk; that Monday, November 25, 1929, was the

day fixed for hearing; and that said Receiver gave

due notice of said hearing to all creditors of said

corporation in form and manner as required by this

Court, and the hearing of said return coming on

regularly this day, after examining the return and

hearing the evidence, the Court finds therefrom that

said sale was legally made and fairly conducted;

that notice of the time, place and terms of sale was

duly given in manner and form as prescribed by

this Court, and that the price obtained thereat was

the reasonable value of the property sold, and that

no greater sum can be obtained, and no person ob-

jecting thereto or offering a higher price,

IT IS HEREBY ORDERED by the Court that

the sale of the property hereinafter described, to

Roberts Manufacturing Company, for the sum of

forty-two thov^.sand five hundred dollars in cash be,

and the same is hereby confirmed, and upon the

payment of the price aforesaid, said Claude R.

King, Receiver as aforesaid, is authorized and di-

rected to execute to said purchaser a deed of con-

veyance and bill of sale thereof.

Said assets so sold are: All the assets of every

character and description belonging to or used in

the business of Thomas Day Company, except ac-

comits receivable ; all goods, wares and merchandise

of every kind and character contained [38] in the

four-story and basement building known as 725 Mis-

sion Street, San Francisco, California, and in the place

of business of Thomas Day Company in the Barker
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Brothers Building, Los Angeles, or in warehouses or

other places; all furnitures, fittings, furnishings,

and fixtures of every kind and description contained

in the offices or other places of business of Thomas

Day Company; all machinery, tools, equipment, ap-

pliances, and other personal property contained in

or used in said company's factory; all patents, pat-

ent rights, chucks, dies, patterns, catalogs, drawings,

details and all appliances and equipment of the de-

signing department of said business, together with

all samples and all automobiles or delivery vehicles

;

the business and the goodwill of the business of

Thomas Day Company ; the right of Roberts Manu-

facturing Company to hold itself out as the suc-

cessor of Thomas Day Company and as having ac-

quired the goodwill thereof.

IT IS FURTHER ORDERED that all of the

above-mentioned property be delivered to Roberts

Manufacturing Company by the Receiver upon pay-

ment of said purchase price, SAVE AND EXCEPT
that said Receiver is hereby authorized to reserve

to himself all title to the work in process, and to

the exclusive use of the factory and equipment used

therein for the period of ninety days after delivery

of said property to said Roberts Manufacturing

Company.

IT IS FURTHER ORDERED that said Receiver

shall pay said Roberts Manufacturing Company for

all materials used in completing said work in process,

and shall pay the rent for said factory during his

occupancy.
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IT IS FURTHER ORDERED that said Receiver

accept no further contracts for work after the pay-

ment to him of the purchase price hereinabove men-

tioned.

Done in open court this 25th day of November,

1929.

A. F. ST. SURE,
Judge of the U. S. District Court.

[Endorsed] : Filed Nov. 25, 1929. [39]

(Title of Court and Cause.)

DEED OF CONVEYANCE AND BILL OF
SALE.

^^"^

WHEREAS, the United States District Court

for Northern District of California, Southern Divi-

sion, did on the 25th day of November, 1929, duly

give and make its "Order Confirming Sale of As-

sets^' in a cause therein pending entitled Gill Virden

Company, a corporation. Complainant, vs. Thomas

Day Company, a Corporation, Defendant, being ac-

tion No. 2244-S, a copy of which said Order Con-

firming Sale of Assets, marked Exhibit "A," is

hereto attached and made a part hereof; said Order

Confirming Sale of Assets will be hereinafter re-

ferred to as "said order"; and

WHEREAS, Roberts Manufacturing Company,

the purchaser named in said order, has paid to the

undersigned as such Receiver the full sum of Forty-
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two Thousand Five Hundred ($42,500.00) Dollars,

being the purchase price named in said order,

—

NOW, THEREFORE, the said Claude R. King,

Receiver of the Thomas Day Company, does hereby

as such Receiver and pursuant to said order grant,

convey, sell, assign, and transfer unto said Roberts

Manufacturing Company (a California corporation)

all of the assets of Thomas Day Company described

in said order, together with the business and the

goodwill of the business of Thomas Day Company,

and the right of Roberts Manufacturing Company

to hold itself out as the successor of Thomas Day

Company and as having acquired the goodwill

thereof.

SUBJECT to the provisions of said order rela-

tive to the retention by the Receiver of the factory

and equipment thereof for a period of ninety days

as set forth in said order and in said Receiver's

Return of Sale filed in said court and [40] cause

on the 25th day of November, 1929.

Dated: November 25th, 1929.

CLAUDE R. KING,

Receiver of Thomas Day Company.
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EXHIBIT ''A."

In the Southern Division of the United States

District Court, for the Northern District of

California.

No. 2244-S.

GILL VIRDEN COMPANY, a Corporation,

Complainant,

vs.

THOMAS DAY COMPANY, a Corporation,

Defendant.

ORDER CONFIRMING SALE OF ASSETS.

Conies now Claude R. King, Receiver of the

Thomas Day Company, by Charles A. Christin and

Knight, Poland & Christin, his attorneys, and

proves to the satisfaction of the Court that his re-

turn of sale of real estate under the notice of sale

heretofore given and made was duly filed in the

office of the Clerk; that Monday, November 25, 3^29,

was the day fixed for hearing, and that said Receiver

gave due notice of said hearing to all creditors of

said corporation in form and manner as required by

this Court, and the hearing of said return coming

on regularly this day, after examining the return

and hearing the evidence, the Court finds therefrom

that said sale was legally made and fairly con-

ducted; that notice of the time, place and terms of

sale was duly given in manner and form as pre-

scribed by this Court, and that the price obtained
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thereat was the reasonable value of the property

sold, and that no greater siun can be obtained, and

no person objecting [41] thereto or offering a

higher price,

IT IS HEREBY ORDERED by the Court that

the sale of the property hereinafter described, to

Roberts Manufacturing Company, for the sum of

forty-two thousand five hundred dollars in cash

be, and the same is hereby confirmed, and upon the

payment of the price aforesaid, said Claude R.

King, Receiver as aforesaid, is authorized and

directed to execute to said purchaser a deed of con-

veyance and bill of sale thereof.

Said assets so sold are: all the assets of every

character and description belonging to or used in

the business of Thomas Day Company, except ac-

counts receivable; all goods, wares and merchan-

dise of every kind and character contained in the

four-story and basement building known as 725

Mission Street, San Francisco, California, and in

the place of business of Thomas Day Company in

the Barker Brothers Building, Los Angeles, or in

warehouses or other places; all furniture, fittings,

furnishings and fixtures of every kind and descrip-

tion contained in the offices or other places of busi-

ness of Thomas Day Company ; all machinery, tools,

equipment, appliances and other personal property

contained in or used in said company's factory;

all patents, patent rights, chucks, dies, patterns,

catalogs, drawings, details and all appliances and

equipment of the designing department of said busi-

ness, together with all samples and all automobiles
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or delivery vehicles; the business and the good will

of the business of Thomas Day Company, the right

of Roberts Manufacturing Company to hold itself

out as the successor of Thomas Day Company and

as having acquired the good will thereof.

IT IS FURTHER ORDERED that all of the

above-mentioned property be delivered to Roberts

Manufacturing Company by the Receiver upon pay-

ment of said purchase price, SAVE AND EX-
CEPT that said Receiver is hereby authorized to

reserve to himself [42] all title to the work in

process, and to the exclusive use of the factory and

equipment used therein for the period of ninety

days after delivery of said property to said Roberts

Manufacturing Company.

IT IS FURTHER ORDERED that said Re-

ceiver shall pay said Roberts Manufacturing Com-

pany for all materials used in completing said work

in process, and shall pay the rent for said factory

during his occupancy.

IT IS FURTHER ORDERED that said Re-

ceiver accept no further contracts for work after

the payment to him of the purchase price herein-

above mentioned.

Done in open court this 25th day of November,

1929.

A. F. ST. SURE,
Judge of the U. S. District Court.

[Endorsed] : Filed Nov. 26, 1929. [43]
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[Title of Court and Cause.]

PETITION FOR APPEAL AND ORDER AL-

LOWING SAME.

The above-named defendant, Thomas Day Com-

pany, a corporation, and Whitman Symmes, a stock-

holder of said defendant corporation, feeling them-

selves aggrieved by the Order Confirming Sale of

the Assets of said defendant corporation made and

entered in this action on the 25th day of Novem-

ber, 1929, do hereby appeal from said Order of

Sale to the United States Circuit Court of Appeals

for the Ninth Circuit for the reasons specified in

the assignment of errors which is filed herewith

and they pray that their appeal be allowed, and

that a citation be issued as provided by law and

that a transcript of the record, proceedings and

documents upon which said order was based, duly

authenticated, be sent to the United States Circuit

Court of Appeals for the Ninth Circuit, sitting in

the city of San Francisco, California ; and

Your petitioners further pray that a proper

order [44] specif>^ng the security to be required

of them to perfect their appeal be made.

THOMAS, BEEDY, PRESLEY & PARA-

MORE,
GEORGE J. PRESLEY,

Attorneys for Defendant Corporation Thomas Day

Company.
STERLING CARR,

Attorney for Whitman Symmes.
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The above and foregoing petition for an appeal

is granted and appeal allowed upon giving for

costs bond conditioned as required by law, in the

sum of $500.00.

A. F. ST. SURE,
District Judge.

[Endorsed] : Filed Dec. 20, 1929. [45]

[Endorsed] : Filed Dec. 26, 1929.

[Title of Court and Cause.]

ASSIGNMENT OF ERRORS.

Comes now the defendant Thomas Day Company,

a corporation, and Whitman Symmes, a stockholder

of said defendant corporation, appellants in the

above-entitled suit and in connection with their peti-

tion for an appeal in this case assign the following

errors which said appellants aver have occurred and

upon which they rely to reverse the decree entered

thereon as appears of record.

The Court erred:

1. In the making and entering of its Order Con-

firming Sale of the Assets of the above defendant

corporation dated November 25, 1929, in that:

(a) The Receiver of said corporation had no

authority to sell the assets of said corporation under

the notice of sale dated October 31, 1929, as fol-

lows: [46]
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*'NOTICE OF SALE OF ASSETS AT COURT
SALE.

**In the Southern Division of the United States Dis-

trict Court, for the Northern District of Cali-

fornia.

*'GILL VIRDEN COMPANY, a Corporation,

Complainant,

vs.

THOMAS DAY COMPANY, a Corporation,

Defendant.

^'NOTICE OF SALE OF ASSETS AT COURT
SALE.

"Notice is hereby given that the undersigned

Claude R. King, Receiver of the Thomas Day Com-

pany, a corporation, will sell, Tuesday, the 12th

day of November, 1929, in open Court, at ten o'clock

a. m. of said day, at the courtroom of the above-

entitled Court, before Honorable A. F. St. Sure,

Post Office Building, Seventh and Mission Streets,

San Francisco, California, for cash, to the highest

bidder therefor, the following:

"All the assets of every character and description

belonging to or used in the business of Thomas Day

Company, except accounts receivable; all goods,

wares and merchandise of every kind and character

contained in the four-story and basement building

known as 725 Mission Street, San Francisco, Cali-

fornia, and in the place of business of Thomas Day
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Company in the Barker Brothers Building, Los

Angeles, or in warehouses or other places; all fur-

niture, fittings, furnishings and fixtures of every

kind and description contained in the offices or other

places of business of Thomas Day Company; all

machinery, tools, equipment, appliances, and other

personal property contained in or used in said

company's factory; all patents, patent rights,

chucks, dies, patterns, catalogs, drawings, details

and all appliances and equipment of the designing

department of said business, together with all sam-

ples and all automobiles or delivery vehicles; the

business and the good will of the business of Thomas

Day Company; the right of the purchaser to hold

itself out as the successor of Thomas Day Company

and as having acquired the good will thereof.

"The terms and conditions of sale are cash, law-

ful money of the United States, 10 per cent at the

time of sale and the balance upon confirmation by

the above-entitled Court.

**A11 of the above-mentioned property will be de-

livered to the purchaser upon confirmation, save and

except that the Receiver of the Thomas Day Com-

pany reserves to himself all work in process and the

exclusive use of the factory and equipment therein

and therefor for the period of ninety days after

said confirmation.
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** Dated October 31, 1929.

''CLAUDE R. KING,
"Federal Receiver of Thomas Day Company.

"CHARLES A. CHRISTIN,
"KNIGHT, BOLAND & CHRLSTIN,

"Balfour Building, San Francisco, Cali-

fornia,

"Attorneys for Receiver."

"Oct. 31 to Nov. 12, inclusive—dly." [47]

(b) The Receiver of said corporation had no

authority to set forth in said notice of sale that he

would sell the goodwill of the business of the Thomas

Day Company and/or the right of the purchaser to

hold itself out as successor of the Thomas Day Com-

pany and as having acquired the goodwill thereof;

(c) The Receiver of said corporation had no

authority to make a sale of the right of the pur-

chaser of the assets of said corporation to hold itself

out as the successor of the Thomas Day Company,

defendant herein, all as set forth in the said notice

of sale of assets

;

(d) The Receiver had no jurisdiction over the

goodwill and/or the name "Thomas Day Com-

pany";

(e) The Receiver had no jurisdiction or right

to give, sell or grant to said purchaser the right

to hold itself out as the successor of Thomas Day
Company.

2. That the above-entitled court was without ju-

risdiction
;

(a) To make and enter an order confirming the

sale by the Receiver of said defendant corporation
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of the goodwill and/or the name "Thomas Day

Company";

(b) To make any order confirming the sale of

the goodwill and/or the name "Thomas Day Com-

pany";

(c) To make an order granting said purchaser

the right to hold itself out as the successor of

Thomas Day Company.

WHEREFORE, the defendant Thomas Day Com-

pany, a corporation, and Whitman Symmes, a stock-

holder of said defendant corporation, appellants

herein, pray that the said order be reversed and

that the said District Court be instinicted to [48]

enter such decree or order as the Circuit Court of

Appeals shall deem meet and proper on the records.

THOMAS, BEEDY & PRESLEY,
GEORGE PRESLEY,

Attorneys for Thomas Day Company, Defendant

Corporation.

STERLING CARR,
Attorney for Whitman Symmes, Appellants.

[Endorsed] : Filed Dec. 20, 1929. [49]



vs. Claude R. King et al. 57

FIDELITY AND DEPOSIT COMPANY OF

MARYLAND, BALTIMORE.

The premium charged for this bond is $10.00 per

annum.

(Title of Court and Cause.)

BOND ON APPEAL.

WHEREAS, an order was made November 25,

1929, confirming sale of the assets of the above-men-

tioned Thomas Day Company, a corporation, and

WHEREAS, the said Thomas Day Company, a

corporation and Whitman Symmes, a stockholder of

said coiToration, feeling dissatisfied with said order,

are desirous of appealing to the United States Cir-

cuit Court of Appeals for the Ninth District, sittmg

in the City and County of San Francisco, State of

California,

—

NOW, THEREFORE, in consideration of the

premises, the undersigned Fidelity and Deposit

Company of Maryland, a body corporate, duly in-

corporated under the laws of the State of Mary-

land and authorized to act as Surety, under the act

of Congress approved August 13, 1894, whose prm-

cipal office is located at Baltimore, State of Mary-

land, does hereby undertake and promise on the

part of the said Thomas Day Company and Whit-

man Symmes, that they will prosecute their said

appeal to effect and answer all costs if they fail to

make good their plea and appeal, not exceeding the
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sum of Five Hundred and No/100 ($500.00) Dol-

lars, to which amount it acknowledges itself justly

bound.

And further, it is expressly understood and agreed

that in case of a breach of any condition of the

above obligation, the Court in the above-entitled

matter may, upon notice to the Fidelity and De-

posit Company of Maryland, of not less than ten

days, proceed siunmarily in the action or suit in

which the same was given to ascertain the amount

which said surety is [50] bound to pay on account

of such breach, and render judgment therefor

against it and award execution therefor.

Dated at San Francisco, California, this 20th day

of December, A. D. 1929.

FIDELITY AND DEPOSIT COMPANY
OF MARYLAND.

By GUERTIN CARROLL,
Attorney-in-Fact.

[Seal] Attest: C. A. BEVANS,
Agent.

Approved this 21st day of Dec. 1929.

A. F. ST. SURE,
District Judge.

[Endorsed] : Filed Dec. 21, 1929. [51]
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[Title of Court and Cause.]

PRAECIPE FOR TRANvSCRIPT OF RECORD.

To the Clerk of the United States District Court for

the Northern District of California

:

Please prepare, certify and transmit to the Clerk

of the Circuit Court of Appeals for the Ninth Cir-

cuit at San Francisco, California, the transcript of

the record in the above-entitled action containing

the following portions of the record to wit

:

1. Bill in equity for Receiver.

2. Answer of defendant.

3. Order appointing Receiver.

4. Substitution of attorneys for defendant.

5. Petition for appointment of temporary Re-

ceiver filed September 11, 1929.

6. Order appointing temporary Receiver filed

September 11, 1929.

7. Amended petition for appointment of tem-

porary Receiver filed September 20, 1929.

8. Order appointing temporary Receiver filed Sep-

tember 30, 1929. [52]

9. Petition for confirmation of sale, or for the

adoption of a reorganization plan, or for the

continuation of receivership, filed September

23, 1929.

10. Notice of sale dated October 31, 1929.

11. Opposition of defendant to petition of Re-

ceiver to sell the goodwill and the right of the

purchaser of the assets to hold itself out as

the successor of Thomas Day Company.
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12. Opposition of Whitman Symmes, Mabel

Synimes, Anson Blake and Anita D. S. Blake

to petition of Receiver to sell the goodwill of

defendant and the right of the purchaser of

the assets to hold itself out as the successor

of Thomas Day Company.

13. Receiver's return of sale.

14. Order confirming sale of assets.

15. Bill of conveyance and bill of sale.

16. Minutes of the Court of November 25, 1929,

upon the hearing of the confirmation of the

sale of assets.

17. Petition for appeal and order of allowance

thereof.

18. Assignment of errors.

19. Bond on appeal.

20. Citation on appeal.

21. Copy of this praecipe.

Dated this 26th day of December, 1929.

THOMAS, BEEDY & PRESLEY,
GEORGE PRESLEY,

Attorneys for Thomas Day Company, Defendant

Corporation.

STERLING CARR,
Attorney for Whitman Symmes.

Received a copy of the within this 26th day of De-

cember, 1929.

KNIGHT, BOLAND & CHRISTIN.
ARTHUR DUNNE.
THEODORE J. SAVAGE,

Attorney for Roberts Manufacturing Co.

[Endorsed] : Filed Dec. 26, 1929. [53]
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CERTIFICATE OF CLERK U. S. DISTRICT

COURT TO TRANSCRIPT OF RECORD.

I, Walter B. Maling, Clerk of the District Court

of the United States, in and for the Northern Dis-

trict of California, do hereby certify the foregoing

53 pages, numbered from 1 to 53, inclusive, to be

a full, true and correct copy of the record and pro-

ceedings as enumerated in the praecipe for record

on appeal, as the same remain on file and of record

in the above-entitled suit, in the office of the Clerk

of said court, and that the same constitutes the

record on appeal to the United States Circuit Court

of Appeals for the Ninth Circuit.

I further certify that the cost of the foregoing

transcript of record is $21.50; that the said amount

was paid by the appellant and that the original cita-

tion issued in said suit is hereto annexed.

IN WITNESS WHEREOF, I have hereunto

set my hand and affixed the seal of said District

Court this 17th day of February, A. D. 1930.

[Seal] WALTER B. MALINO,

Clerk United States District Court for the North-

em District of California. [54]

[Title of Court and Cause.]

CITATION ON APPEAL.

United States of America,—ss.

The President of the United States, to Claude

R. King, Receiver of Thomas Day Com-
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panj^, and to Charles A. Christin, Esq., and

Knight, Boland and Christin, Esqrs., His At-

torneys, and to the Roberts Manufacturing

Company and to Theodore J. Savage, Esq., Its

Attorney, and to Gill Virden Company and to

Arthur Dunn, Jr., Its Attorney, GREET-
ING:

You are hereby cited and admonished to be and

appear at a United States Circuit Court of Appeals

for the Ninth Circuit, to be holden at the City of

San Francisco in the State of California, within

thirty days from the date hereof, pursuant to an

order allowing an appeal, of record in the Clerk's

office of the United States District Court for the

Northern District of California from an order con-

firming sale of assets of the above-entitled corpora-

tion by Claude R. King, its Receiver, to the Roberts

Manufacturing Company, filed and entered on the

25th day of November, 1929, in that certain suit

being in Equity No. [55] 2244-S, wherein Gill

Virden Company, a corporation, is plaintiff and

Thomas Day Company, a corporation, is defend-

ant and the said Thomas Day Company, a corpora-

tion, and Whitman Symmes, are appellants, and you

are appellees, to show cause, if any there be, why

the said order confirming sale of assets, as in the

said order allowing appeal mentioned, should not be

corrected, and why speedy justice should not be done

to the parties in that behalf.

WITNESS, the Honorable A. F. ST. SURE,

United States District Judge for the Northern Dis-
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trict of California, this 20th day of December, A. D.

1929.

A. F. ST. SURE,
United States District Judge. [56]

Received a copy of the within this 26th day of

December, 1929.

KNIGHT, BOLAND & CHRISTIN.
ARTHUR DUNNE.
THEODORE J. SAVAGE,

Atty. for Roberts Manufacturing Co.

[Endorsed] : Filed Dec. 26, 1929.

[Endorsed]: No. 6077. United States Circuit

Court of Appeals for the Ninth Circuit. Thomas

Day Company, a Corporation, and Whitman

Symmes, Appellants, vs. Claude R. King, Receiver

of Thomas Day Company, Roberts Manufacturing

Company, a Corporation, and Gill Virden Company,

a Corporation, Appellees. Transcript of Record.

Upon Appeal from the United States District Court

for the Northern District of California, Southern

Division.

Filed February 18, 1930.

PAUL P. O'BRIEN,

Clerk of the United States Circuit Court of Appeals

for the Ninth Circuit.
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No. 6077

IN THE

United States Circuit Court of Appeals

For the Ninth Circuit

Thomas Day Company, a corporation, and

Whitman Symmes,
Appellants,

vs.

Claude R. King, Receiver of Thomas Day
Company, Roberts Manufactueing Com-

pany, a corporation, and Gill Vieden

Company, a corporation,
Appellees.

APPELLANTS' BRIEF.

FOREWORD.

This appeal is taken from an order confirming a

sale of the assets of the Thomas Day Company made

by the United States District Court for the Northern

District of California, Southern Division, in an equity

action brought in that court entitled "Gill Virden

Company, a corporation, complainant v. Thomas Day

Company, a corporation, defendant". This order pro-

vided that the purchaser, the Roberts Manufacturing

Company, was entitled to the good-will of the business



of Thomas Day Company, and the right of the said

Roherts Manufacturing Coynpany to hold itself out

as the successor of the Thomas Day Company and as

having acquired the good-will thereof. Appellants

contend that the District Court had no jurisdiction to

include in such order of sale the right of said Roberts

Manufacturing Company to hold itself out as the suc-

cessor of the Thomas Day Company.

STATEMENT OF THE CASE.

The complainant in the action of Gill Virden Corrv-

pany v. Thomas Day Compamy is a Pennsylvania cor-

poration organized for the purpose of doing a general

manufacturing business and for the sale of articles

necessary for the manufacture of lighting fixtures.

The defendant, Thomas Day Company, is a California

corporation organized for the purpose of manufactur-

ing and selling lighting fixtures and equipment.

On the 3rd day of December, 1928 the Gill Virden

Company filed its bill in equity on its behalf and on

behalf of all other creditors of the Thomas Day Com-

pany against the said Thomas Day Company for the

appointment of a receiver to take possession of its

property, business and assets (Trans, pp. 2-9). On
the same day the said Thomas Day Company filed its

answer admitting the allegations of said bill in equity

as true and joined in the prayer of said bill for the

appointment of a receiver (Trans, pp. 9-11). Pur-

suant to said bill and answer the District Court on the
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3rd day of December, 1928, upon the motion of the

attorney for said Gill Virden Company, made its

order appointing one Charles F. Duval as the receiver

of said Thomas Day Company, and of all of its prop-

erty and assets (Trans, pp. 11-13). That the said

Charles F. Duval pursuant to said order took pos-

session of said business, property and assets of said

Thomas Day Company. The said Charles F. Duval

continued as receiver until the 10th day of September,

1929 when he was killed in an automobile accident.

Thereupon and on the 20th day of September, 1929,

one Charles F. King was appointed the temporary

receiver of the said Thomas Day Company (Trans,

pp. 14-22). That he now is the duly qualified and act-

ing temporary receiver of the said Thomas Day Com-

pany and of all of its property and assets.

On the 23rd day of September, 1929, Claude R.

King, the temporary receiver, filed his ''petition for

confirmation of sale, or for the adoption of a reor-

ganization plan" (Trans, pp. 23-29). This petition

was not acted upon for the reason that the District

Court held that it did not have the right or jurisdic-

tion to sell the name ''Thomas Day Company". Sub-

sequently and on the 31st day of October the tem-

porary receiver published a "notice of sale of assets

at court sale", to be held on the 12th day of Novem-

ber, 1929 in open court at 10 A. M. This notice of

sale offered the business and the good-will of the bus-

iness of Thomas Day Company and tJie right of the

purchaser to hold itself out as the successor of the

Thomas Day Company and as having acquired the



good-will thereof (Trans, pp. 30-34). On the 17th day

of November, 1929, the Roberts Manufacturing Com-

pany in open court bought the business, assets and

good-will of the said Thomas Day Company, with the

right to hold itself out as the successor of said Thomas

Day Company and as having acquired the good-will

thereof, said sale, however, being subject to confirma-

tion by the court on the 25th day of November, 1929.

Thereupon, on the 18th day of November, 1929,

Whitman Symmes, Mabel Symmes, Anson Blake and

Anita Blake, filed their opposition to the petition of

the receiver to sell the right of the purchaser to hold

itself out as the successor of Thomas Day Company

(Trans, pp. 34-37). Subsequently, and on the 25th

day of November, 1929, and at the time of such hear-

ing, the said Thomas Day Company filed its opposi-

tion to the petition of said receiver to sell the good-

will of the Thomas Day Company and the right of the

purchaser to hold itself out as the successor of

Thomas Day Company (Trans, pp. 37-39).

On November 25, 1929, the petition for confirmation

of the sale came on for hearing and the objections to

the sale were overruled, to which the opposing parties

took an exception which was allowed by the court.

Thereupon it was ordered the sale be confirmed

(Trans, pp. 43-47).

ASSIGNMENTS OF ERROR.

The errors asserted and relied upon by appellants

are as follows (Trans, pp. 52-56) :



The court erred

:

1. In the making and entering of its order con-

firming sale of the assets of the above defendant cor-

poration dated November 25, 1929, in that:

(a) The receiver of said corporation had no au-

thority to sell the assets of said corporation under the

notice of sale dated October 31, 1929, appearing in

Trans, pp. 53-54.

(b) The receiver of said corporation had no au-

thority to set forth in said notice of sale that he would

sell the good-will of the business of the Thomas Day
Company and/or the right of the purchaser to hold

itself out as successor of the Thomas Day Company

and as having acquired the good-will thereof;

(c) The receiver of said corporation had no au-

thority to make a sale of the right of the purchaser

of the assets of said corporation to hold itself out

as the successor of the Thomas Day Company, de-

fendant herein, all as set forth in the said notice of

sale of assets

;

(d) The receiver had no jurisdiction over the good-

will and/or the name ''Thomas Day Company";

(e) The receiver had no jurisdiction or right to

give, sell or grant to said purchaser the right to hold

itself out as the successor of Thomas Day Company.

2. That the above-entitled court was without jur-

isdiction :

(a) To make and enter an order confirming the sale

by the receiver of said defendant corporation of the

good-will and/or the name "Thomas Day Company";
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(b) To make any order confirming the sale of the

good-will and/or the name "Thomas Day Company";

(c) To make an order granting said purchaser the

right to hold itself out as the successor of Thomas

Day Company.

BRIEF OF ARGUMENT.

At the outset it is admitted that the receiver had

the authority to make, and the court the power to con-

firm, a sale of the business and physical assets and also

the good-will of the business of Thomas Day Company

;

But it is contended that the receiver had no au-

thority to make, or the court to approve, a sale of the

right of the purchaser to hold itself out as the suc-

cessor of Thomas Day Company. This for the reason

that the receiver could not make a sale of the name

of the corporation Thomas Day Company or of its

franchise to be a corporation, and therefore could not

authorize the purchaser to hold itself out as the succes-

sor of Thomas Day Company, for to permit such a

sale would be to allow the receiver to do that indirectly

which he could not do directly.

Note, please, that the order did not state that the

purchaser might hold itself out as the successor of the

business and good-will of Thomas Day Company, but

as the successor of Thomas Day Company, thus clearly

implying to the public that it had acquired the right

to the name Thomas Day Company and to its cor-

porate fimctions.



I.

THE MANAGEMENT AND OPERATION OF THE PROPERTY BY
THE RECEIVER MUST BE IN ACCORDANCE WITH THE
REQUIREMENTS OF THE VALID LAWS OF THE STATE OF

CALIFORNIA.

Judicial Code, Section 65, March 3, 1911, Chap-

ter 231, Section 65, 36 Stat. 1104, U. S. C. A.

28, Section 124.

''Management of property by receivers. When-
ever in any cause pending in any court of the
United States there shall be a receiver or manager
in possession of any property, such receiver or
manager shall manage and operate such property
according to the requirements of the valid laws
of the state in which such property shall be sit-

uated, in the same manner that the owner or pos-
sessor thereof would be bound to do if in posses-

sion thereof. Any receiver or manager who shall

Vv^illfully violate any provision of this section

shall be fined not more than $3,000., or imprisoned
not more than one year, or both."

In Mercantile Trust Co. v. Tennessee Central B. R.

Co., 286 Fed. 425, it was held that a state statute

governs the operations of a railroad by a receiver

appointed by the federal court.

Likewise, in Erh v. Morasch, 111 U. S. 584, it was

held that a federal receiver must operate a railroad

in accordance with the ordinance of a city regulating

the speed of the trains through such a city.
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11.

IN ORDEBING SALES BY RECEIVERS APPOINTED BY THE

DISTRICT COURT, THE STATE LAWS GOVERNING THE SAME

WILL BE FOLLOWED BY SUCH COURT.

Stokes V. Williams, 226 Fed. 148; C. C. A. 3d

Circuit, Subdivision 4.

In the Stokes case the court held:

"It is not error for the District Court to decree
a private sale of a corporation's assets and rights,

upon terms proposed to its receivers by the cred-
itors of the corporation, without requiring public
notice thereof by advertisement or otherwise,

notice of the offer with opportunity to object hav-
ing been given each creditor and stockholder, in

view of P. L. N. J. 1896, p. 298, empowering re-

ceivers to transfer the assets, rights, and interests

of the corporations for which they act, and in

view of the power of the state coiu^ts to determine
and control the terms of such sales and to sell

either at public or private sale."

In the case of American Mine Eqiiiptnent Company

V. Illinois Coal Corporation, 31 Fed. 2nd 507 (C. C. A.

7th Circuit) it was held:

"Statutes providing for redemption from ju-

dicial sales constitute a rule of property in their

respective states, and are binding upon courts of
chancery as well as law, and will be given effect

in the federal courts. Brine v. Insurance Co., 96
U. S. 627, 24 L. Ed. 858."

In

Pierrepont v. Fidelity-PJiiladelphia Trust Co.,

32 Fed. (2d) 608,

it was held:



**Susbtantial rights resting on state statutes
or decisions, especially when they constitute rules
of property, are as obligatory on federal courts
in equity as on the state courts."

III.

THE APPOINTMENT OF A RECEIVER FOR A CORPORATION
DOES NOT SUSPEND THE CORPORATE FUNCTIONS.

The rule is laid down in

14A Corpus Juris, page 977, Sec. 3217:

''The mere appointment of a receiver for a
corporation will not work its dissolution. This
is so, although the property of the corporation
is sold, and the corporation deprived of its books
and records on sale of its assets, and although
the decree appointing the receiver also enjoins
the corporation from the exercise of its powers
and franchises. Notwithstanding the appoint-
ment of a receiver, the corporate existence con-
tinues, and its corporate identity is preserved,
until its dissolution is effected in some one of
the manners subsequently described; and the
corporation may exercise its corporate powers
and franchises, except as to the matters especially
confided to the receiver by the court, or where the
exercise of such franchises would interfere with
the rightful management of its affairs by the
receiver so far as his duties are defined by the
court appointing him. * * *"

Probably the leading case on this question is

Chemical National Bank of Chicago v. Hart-

ford Deposit Company, 161 U. S. 1,

where it was held that:

"The appointment of a receiver for a national

bank does not, in itself, put an end to the cor-
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porate existence of the bank so as to prevent the
rendition of a judgment against it."

In

Standard Boiler Bearing Co. v. Hess-Bright

Mfg. Co., 275 Fed. 916 (C. C. A. Third),

on page 920, the Court said:

**We are not persuaded that the corporation
suffered an entire suspension of its functions
and authority over its property by the appoint-
ment of receivers. True, acts done in violation

of a receivership injunction may be void, but
courts are inclined to hold them void only at the

election of the injured partv. Murray v. Lylburn,
2 Johns. Ch. (N. Y.) 441*^; Union Trust Co. v.

Southern Navigation Co., 130 U. S. 565, 570,

571, 9 Sup. Ct. 606, 32 L. Ed. 1043. Nor have
we in mind a case where an act done in violation

of such an injunction has been undone by a
court upon the application of the wrongdoer.
Greenwald v. Roberts, 4 Heisk. (Tenn.) 494.

There is a broad distinction between acts of a
corporation in receivership which are violative

of an injunction, in hindrance of the adminis-
tration of the estate, or in depletion of its

assets, and conduct which depends for its valid-

ity on the life of the corporation. The appoint-
ment of a receiver does not dissolve the cor-

poration or suspend its existence. Chemical
National Bank v. Hartford Deposit Co., 161 U. S.

1, 16 Sup. Ct. 439, 40 L. Ed. 595; Du Pont v.

Standard Arms Co., 9 Del. Ch. 315, 320, 81 Atl.

1089. It still is the same corporate entity that it

was before. It is clothed with the same fran-

chises and its corporate powers continue to exist,

subject in their exercise, of course, to limitations

arising out of the changed situation. O. & M. Ry.
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Co. V. Russell, 115 111. 52, 57, 3 N. E. 561 ; Linn

V. Dixon Crucible Co., 59 N. J. Law, 28, 30, 35

Atl. 2 ; Rosenbaum v. U. S. Credit System Co., 61

N. J. Law, 543, 40 Atl. 591."

IV.

LIKEWISE, THE APPOINTMENT OF THE PRESENT RECEIVEE,

DID NOT DISSOLVE THOMAS DAY COMPANY AND, THERE-

FORE, NEITHER THE RECEIVER NOR THE COURT HAD

ANY JURISDICTION OR AUTHORITY OVER THE NAME OR

FRANCHISE OF SUCH COMPANY.

Standard Roller Bearing Co. v. Hess-Bright

Mfg. Co., supra.

"A Court of Equity in tlie absence of statute

has no right to wind up, dissolve or annihilate a

corporation or deprive it of its rights to live given

by the Legislature."

Clark on Receivers, Vol. 1, page 240.

*'A corporation is a distinct entity, its affairs

are necessarily managed by officers and agents, it

is true, but in law it is as distinct a being as an

individual as an individual is, and is entitled to

hold property if not contrary to its charter, as

absolutely as an individual can hold it. Its estate

is the same, its interest is the same, its possession

is the same."

Clark on Receivers, supra.

''A Court of Equity has not the power to wind
up or dissolve or annihilate an individual nor to

take away his civil rights."

Clark on Receivers, Vol. 1, page 239.
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"In the absence of express statutory authority

the court has no authority at the suit of an indi-

vidual or a minority stockholder to dissolve a
corporation, wind up its affairs, and distribute its

assets."

Feess v. Mechanics* State Bank, 84 Kansas 828,

115 Pac. Rep. 563.

''The power to wind up the affairs of a corpo-

ration and to dissolve it, is not one which inheres

in the courts, but exists only when confirmed by
statute."

Union Savings & Investment Co. v. District

Court, 44 Utah 397, 140 Pac. Rep. 221.

In

Murray v. Superior Court, 129 Cal. 628,

at the bottom of page 631, the Court said:

''It will be observed that the above section pro-

vides for the appointment of a receiver only

'upon dissolution of the corporation.' The cor-

poration not having been dissolved it is evident

that the section does not authorize the appoint-

ment of the receiver. It is said by Beach in his

work on Receivers, section 86: 'The courts have

not the power to appoint receivers to wind up
the affairs of a corporation in the absence of

statutory provisions.'
"

On page 632, the Court further said:

"This court passed upon the particular subdi-

vision of said section in La Societe Francaise

D'Epargnes etc. v. District Court, 53 Cal. 495,

553, and in the opinion said: 'The particular

subdivision, however, which is supposed to confer

the power in question and to authorize the dis-

trict court to appoint a receiver of the property
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of this corporation, is the fifth—being the only
portion of the statute in which corporations are
named: "A receiver may be appointed * * *

in the cases when a corporation * * * is insol-

vent.
'

'

* There is, of course, no such thing as an action
brought distinctively for the mere appointment
of a receiver; such an appointment, when made,
is ancillary to or in aid of the action brought.
Its purpose is to preserve the property pending
the litigation, so that the relief awarded by the
judgment, if any, may be effective. The authority
conferred upon the court to make the appoint-
ment necessarily presupposes that an action is

pending before it, instituted by some one author-
ized by law to commence it. But there is no
statute in this state, none to which we have been
pointed, which undertakes to confer upon a pri-

vate person, either as stockholder or creditor,

the right to maintain an action to dissolve a cor-

poration upon the ground that it is insolvent, or
to obtain relief by seizing its property out of the

hands of its constituted management, and placing
it in the hands of a receiver.' This construction

of the subdivision was followed and approved by
this court in banlv in the late case of Fischer v.

Superior Court, 110 Cal. 141. (See Neall v. Hill,

16 Cal. 150; Fischer v. Superior Court, supra;
Havemeyer v. Superior Court, 84 Cal. 364;
People's Home Sav. Bank v. Superior Court, 103

Cal. 27; Harrison v. Hebbard, 101 Cal. 152.)''

A California corporation may only be dissolved in

one of two ways, first by an action of the state itself

through its proper officers, or by a voluntary dissolu-

tion as provided in the Code of Civil Procedure, com-

mencing with Section 1227.
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In

Lyon V. Carpenters* Hall A^n., QQ Cal. App. at

page 552

(re-hearing denied by Supreme Court) the rule is set

forth as follows

:

*'If Carpenters' Hall Association (a corpora-

tion) had suffered no forfeiture, or if it had not

been dissolved, the courts would have no right

through a receiver to take possession of the cor-

poration's property, to sell the property, or to

distribute the proceeds among the persons entitled

thereto, because the law has placed all of those

powers in the hands of the directors of the cor-

poration. (Civ. Code, sec. 305.)

*'No statute is cited, and we know of no statute,

which declares that the foregoing set of facts con-

stitute a forfeiture. Of course, if there were a

statute to that effect the statute would be rec-

ognized and administered b}^ the court according

to its terms. (Los Angeles Ry. v. Los Angeles,

152 Cal. 242 [125 Am. St. Rep. 54, 15 L. R. A.

(N. S.) 1269, 92 Pac. 490]; Kaiser Land and
Fruit Co. V. Curry, 155 Cal. 638 [103 Pac. 341].)

In the absence of a statute to the contrary, it is

the settled law of California that the state only

is entitled to maintain an action to have it ad-

judged that a forfeiture has occurred and to en-

force such forfeiture. In People v. Los Angeles
Elec. Ry. Co., 91 Cal. 338, 340 [27 Pac. 673, 674],

the court says: 'Acts sufficient to cause a forfei-

ture do not per se produce a forfeiture. The cor-

poration continues to exist until the sovereignty

which created it shall, by proper proceedings in

a proper court, procure an adjudication of for-

feiture and enforce it.' And see 26 C. J. 1045,

sec. 117 and sec. 119.) Indeed, the rule is stat-

utory. (Code Civ. Proc, sec. 803)."
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V.

THE RECEIVER HAD NO AUTHORITY TO MAKE, AND THE
COURT HAD NO JURISDICTION TO CONFIRM, A SALE OF

ANY PROPERTY OF THOMAS DAY COMPANY WHICH
COULD NOT BE REACHED ON AN EXECUTION SALE UNDER
THE LAWS OF THE STATE OF CALIFORNIA.

This for the following reasons:

(a) A receiver's sale is in the nature of an exe-

cution sale in that property is taken from the debtor

and sold without his consent;

(b) If property is not subject to execution it can-

not be taken forcibly from the debtor.

Foster's Federal Practice, Vol. 2, page 1535.

*'A receiver may be appointed to preserve and
take possession of every kind of property, whether
the same be what is termed corporeal or incor-

poreal, which can he seized hy execution at law or

tvkich coyistitutes equitable assets."

In

Davis V. Gray, 16 Wall. 203, 21 L. Ed. 452,

the court said:

"A receiver is appointed upon a principle of

justice for the benefit of all concerned. Every
kind of property of such a nature that, if legal,

it might he taken in execution, may, if equitable,

be put into his possession. Hence the appoint-
ment has been said to be an equitable execution."
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VI.

THE RIGHT TO BE A CORPORATION IS A FRANCHISE AND TO

ACQUIRE SUCH FRANCHISE UNDER THE GENERAL LAW
THE REQUIRED STATUTORY CONDITIONS MUST BE COM-

PLIED WITH.

People V. Selfridge, 52 Cal. page 331.

This is the leading case in California on this subject

and has been followed continuously.

Also see

Cal. Jur., Vol. 6, page 623.

VII.

THE FRANCHISE TO BE A CORPORATION CANNOT BE SOLD

UNDER EXECUTION UNDER THE LAWS OF THE STATE

OF CALIFORNIA.

Civil Code, Sec. 388,

provides

;

''For the satisfaction of any judgment against
any person, company or corporation having any
franchise other than the franchise of being a cor-

poration, such franchise, and all rights and priv-
ileges thereof, may be levied upon and sold under
execution, in the same manner, and with the same
effect, as any other property."

In

Gregory v. Blanchard, 98 Cal. 313,

it is said:

"In the absence of a statutory provision there-
for, a franchise cannot be levied on or sold mider
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execution, (Freeman on Executions, sec. 179;
Stewart v, Jones, 40 Mo. 140; Gue v. Canal Co.,

24 How. 263.) Whenever such a provision exists,

the extent as well as the mode of such levy and
sale are limited thereby."

In

''Clark, the Law of Receivers" (1918), Vol. 1,

page 676, Sec. 587

it is said:

''Most states by statute provide for a sale of

franchises by a receiver of a railroad and for the

purchaser to operate the property under those

franchises. Unless there is such a statute it is

difficult to see how a receiver can sell franchises

which wTre given to the company unless the grant

by the legislature contemplated such a sale."

VIII.

THE NAME OF A CORPORATION IS A PART OF ITS FRAN-

CHISE AND THEREFORE CANNOT BE SOLD UNDER EXE-

CUTION OR AT A RECEIVER'S SALE.

In

California Jurisprudence, Vol. 6, page 623,

it is stated:

"The right to be a corporation is in itself a

franchise, and to acquire a franchise under a

general law, the prescribed statutory conditions

must be complied with. Certain things are made
conditions precedent in such statutory process.

Thus, it is a general rule that where the statute

requires articles of incorporation to be filed before

the proposed corporation is authorized to engage
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in the business for which it has been created, the

filing of the articles in the manner prescribed
constitutes a condition precedent to the right to

perform corporate functions. Likewise, the omis-

sion of statements required to be contained in the

articles of incorporation or other necessary pre-

requisites will prevent the formation of a de jure

corporation.
'

'

and authorities cited.

Civil Code, Section 290,

provides

:

''That articles of incorporation shall state (1)
the name of the corporation, etc."

In

California Jurisprudence, Vol. 6, pages 627, 628,

it is stated:

''The name of the corporation must be set forth

in the articles ; and this name must not, of course,

bear such a close resemblance to the name of an-

other corporation as will tend to deceive. The
secretary of state is forbidden to file the copy of

the copy of articles or to issue the certificate of

incorporation where a violation of this provision

occurs. The statutes also forbid the use of cer-

tain words as a part of the corporate name of

ordinary corporations, as, for instance, the words
'trust' or 'trustee'; and words indicating a bank-
ing business cannot be used unless the corporation

is properly organized and authorized to do such

business, '

'

and authorities cited.

A California corporation cannot change its name

without an amendment of its articles and the com-
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mencement of an action for such purpose and the

securing of a decree therefor.

Civil Code, Section 362;

C. C. P., Sec. 1276, et seq.

The charter of a corporation is a contract which

cannot be changed without the consent of both the

state and the corporation. True, in California by

reservations in the Constitution and the Codes, the

state retains the power to amend the charter, but

such reservation does not change the general principle

or the fact that such a charter is a contract.

In

Memphis mid Little Rock Railroad Company v.

Berry, 112 U. S. 609,

the question arose as to whether or not a corporation

purchasing at a mortgage sale all of the franchises

and property of a corporation also ipso facto, under a

statute of Arkansas having reference thereto, ac-

quired the franchise of being a corporation possessed

by the mortgagor, to such an extent as to acquire the

exemption from taxation wherever extended by such

statute to the mortgagor. The court held that it did

not, and in the course of its discussion stated:

"But, as was said by this court in Central

R. R. and Banking Co. v. Georgia, 92 U. S. 665-

670 [XXIII., 757-760], 'It is an unbending rule

that a grant of corporate existence is never im-

plied. In the construction of a statute every pre-

sumption is against it.'

''The application of this rule is not avoided by
the claim that the present is not the case of an

original creation of a corporate body, but the
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transfer, by assignment, of a previously exist-

ing charter and of the right to exist as a corpora-
tion under it. The difference is one of words,
merely. The franchise of becoming and being a
corporation, in its nature, is incommunicable by
the act of the parties and incapable of passing by

. assignment. 'The franchise to be a corporation*'
said Hoar, J., in Commonw. v. Smith, 10 Allen
448-455, 'clearly cannot be transferred by any
corporate body of its own will. Such a franchise
is not, in its own nature, transmissible.' In Hall
V. Sullivan R. R. Co., 21 Law Rep., 138, 2 Redf.
Rail. Cas., 621; 1 Brunner, Collected Cases, 613,
Mr. Justice Curtis said: 'The franchise to be a
corporation is, therefore, not a subject of sale

and transfer, unless the law, by some positive
provision, has made it so, and pointed out the
modes in which such sale and transfer may be
effected. ' No such positive provision is contained
in the Act under consideration, and no mode for
effecting the organization of a series of corpora-
tions under it is pointed out, either in the Act
itself or in any other statute prior to that of
December 9, 1874."

The quotation from the Memphis case was referred

to and approved in

Julian V. Central Trust Co., 193 U. S. at page

106.

The extent to which the Federal Courts will go

in the protection of the name adopted by a corpora-

tion is well stated in

American Steel Foundries v. Robertson, 269

U. S. 372 (46 Sup. Ct. Rep. 160),

at page 380, where it is said:

"The effect of assuming a corporate name by
a corporation under the law of its creation is to
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exclusively appropriate that name. It is an ele-

ment of the corporation's existence. Newby v.

Oregon Cent. Ry. Co. et al., Deady, 609, 616, 18

Fed. Cas. 38, No. 10,144. And, as Judge Deady
said in that case:

'Any act which produces confusion or uncer-
tainty concerning this name is well calculated to

injuriously affect the identity and business of a
corporation. And as a matter of fact, in some
degree, at least, the natural and necessary conse-

quence of the wrongful appropriation of a cor-

porate name, is to injure the business and rights

of the corporation by destroying or confusing
its identity.'

"The general doctrine is that equity not only
will enjoin the appropriation and use of a trade-

mark or trade-name, where it is completely iden-

tical with the name of the corporation, but will

. enjoin such appropriation and use where the re-

semblance is so close as to be likely to produce
confusion as to such identity, to the injury of

the corporation to which the name belongs."

Therefore, the name Thomas Day Company, being

part of the franchise of such corporation, was not

subject to sale by the receiver.

IX.

THE SALE OF THE GOOD-WILL OF THOMAS DAY COMPANY

DID NOT CARRY THE RIGHT TO THE NAME OF SUCH

CORPORATION.

Calif. Civil Code, Sec. 992, provides:

"The good-will of a business is the expectation

of continued public patronage, but it does not
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include a right to use the name of any person
from whom it was acquired."

Civil Code, Sec. 993,

also provides:

''The good-will of a business is property, trans-

ferable like any other, and the person transfer-

ring it may transfer with it the right of using

the name under which the business is conducted."

The District Court refused to allow the receiver to

sell the name "Thomas Day Company", and the cor-

poration did not make such a sale so that all that

actually passed under the sale was the good-will and

the business of Thomas Day Company. The fran-

chise, the corporate existence and the name "Thomas

Day Company" all remain with such company. There

is nothing legally to prevent such company from

carrying on any business (other than for the present

the lighting business) it might desire to operate.

X.

THE DISTRICT COURT ERRED IN ALLOWING THE RECEIVER

TO SELL TO THE PURCHASER THE RIGHT ''TO HOLD IT-

SELF OUT AS THE SUCCESSOR OF THOMAS DAY COMPANY",

FOR SUCH AN ORDER PERMITTED THE RECEIVER TO DO

INDIRECTLY THAT WHICH HE COULD NOT DO DIRECTLY,

NAMELY, IN EFFECT SELL THE NAME OF THE COMPANY.

It will be noted that the order did not provide that

the purchaser might hold itself out as the successor

of the business and good-will of Thomas Day Coni-
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pany; such a sale and order in all probability would

have been valid for the purchaser actually purchased

all of the physical property of the company and also

the good-will thereof so that the designation of such

purchaser as the successor of the husiness and good-

will of Thonias Day Company might he correct, but

the designation "successor of Thomas Day Com-
pany'' is not correct in that it does not state the

truth, for as long as Thomas Day Company, as a

corporate entity using that name and conducting its

corporate business thereunder, remains in existence,

it, the corporate entity of Thomas Day Company,

and the name ''Thomas Day Company", has no

successor. As shown above, the District Court could

not by its order dissolve such company nor could it take

from it its corporate functions or name. The order

as made only tends to confusion and opens the door

to deception. The fact that an old, well established

and honorable concern, such as Thomas Day Com-

pany has fallen upon unhappy days financially to

the extent that its creditors have placed its business

and assets in the hands of a receiver does not de-

molish its corporate entity and existence, even after

its property and physical assets have been sold to

satisfy such creditors, any more than does an indi-

vidual who has been discharged in bankruptcy lose

his identity or name. The same rule applicable to

an individual in such bankruptcy situation has also

been applied to corporations.
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In

Theohald-Jansen Electric Co. v. Wood, 285

Fed. 29 (C. C. A. Sixth),

it was held:

''An adjudication against a bankrupt corpo-

ration does not terminate its corporate existence,

in view of Bankruptcy Act, Sec. 4 (Comp. St.,

Sec. 9588), giving the corporation a right to

apply for a discharge from its existing liability,

and section 14 (Comp. St., Sec. 9598), giving all

bankrupts the right to be discharged on proper
showing, and the corporation is thereafter free

to do business under its corporate name."

Also

In re Malko Milling & Lighting Co., 32 Fed.

(2d) 825,

it was held:

"State held entitled to allowance of claim
against bankrupt corporation for franchise tax
imposed under Code Pub. Gen. Laws Md. 1924,

art. 23, Sec. 109, though tax did not accrue until

after state receivership, since receivership does
not in law terminate the corporate existence, and
the tax is made on the right to be a corporation,

not on the actual exercise of it, regardless of

what may be the reason for non-exercise."

A situation similar to that at bar arose in the

case of

Armington v. Palmer, 42 Atl. (R. I.) 308,

where it was held that:

"Purchase of the manufacturing plant, ma-
chinery, and materials of a corporation does not
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give the purchaser the right to use as its name
the name of such corporation."

Further

:

"As against a corporation entitled to its name
of the 'Armington & Sims Engine Company,'
and which has rightfully manufactured the Arm-
ington & Sims engines, a corporation subse-

quently engaging in the manufacture of such
engines, and having the right to manufacture
them, the patents on them having expired, and,
by reason of the right to manufacture, having
the right to describe them as the Armington &
Sims engines, has not the right to use the corpo-
rate name 'Armington & Sims Company,' and
hold itself out as the successor of the 'Armington
& Sims Engine Company', which is still in

existence, though there is no intention to de-

ceive, and the latter corporation is not at the

time in business, and there may be no present
damages. '

'

At the bottom of the last column on page 311, the

court said:

"The third branch of the defense, the claim of

authority, cannot prevail. The respondents did

not acquire the right to use the name by purchase.

They bought only the plant, machinery, stock, and
such visible property. The purchase of these

does not carry the franchise or name of the cof-

poration. Undoubtedly, as the respondents claim,

the right to use the name goes with the right to

manufacture; but this applies only to the use of

the name in connection with the article, while

the question here involved is the right to use the

name of a maker, which stands upon a different

ground. '

'
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Here, Thomas Day Company is still in existence,

and it will after these proceedings are terminated

have the right to conduct such business as it may

elect. True, all of its physical properties and patents,

if any it has, have gone to the purchaser by virtue of

a receiver's sale, but such sale has not taken from it

the name ''Thomas Day Company" or the franchise

granted such corporation by the state to carry on in

that name, and we respectfully submit that to allow

the purchaser to hold itself out as "the successor of

Thomas Day Company", would be to permit it to rep-

resent to the public that it is in truth and in fact

the successor of the corporate entity of Thomas Day

Company and of such name. We reiterate again that

it would be giving to the purchaser the right to do

indirectly that which it could not do directly. It

would be practically the same situation as if a judg-

ment creditor attempted to levy upon property on

which the judgment debtor had declared a homestead

and the court saying to such judgment creditor, "You

cannot have the legal title to such property by reason

of a declaration of homestead, and I have no jurisdic-

tion or power to allow you to acquire such title, but,

I will issue a permanent injunction against the judg-

ment debtor requiring him to allow you to occupy and

enjoy forever the possession of the property in ques-

tion and restrain him, the judgment debtor, from ever

making any claim to such property, or the possession

thereof." Such, of course, in the absence of consider-

ations not involved herein, could not be done.
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CONCLUSION.

Accordingly, we respectfully submit that while in a

proceeding such as the present the receiver had the

authority to sell the good-will and physical assets of

Thomas Day Company, still such receiver had no

authority to purport to transfer to the purchaser the

right to hold itself out as the "successor of Thomas

Day Company" so long as such company was, and is,

a corporate entity, and so long as neither the name

nor the franchise of such company was subject to sale

by judicial proceedings; the phrase ''successor of

Thomas Day Company" means but one thing, legally

or in the mind of the public generally, namely, that

such purchaser is the successor not only of the busi-

ness and good-will of such company but of the name,

corporate franchise, and its entire corporate structure

as well.

Respectfully submitted,

Thomas, Beedy, Presley & Paramore,

Attorneys for Thomas Day Company.

Sterling Carr,

Attorney for WJiitman Symmes.
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FOREWORD.

On November 25th, 1929, United States District

Court for the Northern District of California, South-

ern Division, in an equity action brought in that court

entitled ''Gill Yirden Company, a corporation, com-

plainant, V. Thomas Day Company, a corporation, de-

fendant", made an order confirming the sale of the



assets of Thomas Day Company, which sale had been

theretofore made upon notice in open court on the

17th day of November, 1929.

The regularity of the proceedings leading up to this

sale are not challenged upon this appeal and an exam-

ination of the Transcript shows that there is no ques-

tion about the regularity of the sale and all proceed-

ings leading up thereto.

The order confirming said sale is set forth in the

Transcript, pages 43 to 46, and is followed by the deed

of conveyance and bill of sale executed by the Re-

ceiver to Roberts Manufacturing Company, the suc-

cessful bidder, set forth on pages 46 to 50.

The assets so sold are enumerated and set forth in

the order confirming the sale on pages 44 and 45 of

the Transcript, which enumeration need not be here

repeated except as to the concluding paragraph

thereof.

The sale included the physical assets of Thomas Day

Company, and

'Hhe business and the goodwill of the business of

Thomas Day Company ; the right of Roberts Man-
ufacturing Company to hold itself out as the
successor of Thomas Day Company and as having
acquired the goodwill thereof."

Tratiscript, page 45.

The appeal is directed to the language above quoted.



REPLY TO APPELLANTS' BRIEF.

Appellants' brief upon analysis can be divided under

two headings:

First, certain admissions made by appellants which

we claim determine the question against them.

Second, appellants have set up a number of ''men

of straw" and then proceeded to demolish them.

APPELLANTS' ADMISSIONS.

Let us first refer to the Transcript of Record herein.

In the bill in equity for receiver, in the case of Gill

Virden Company v. Thomas Bmj Company (Tran-

script, pages 2 to 8) it is alleged among other things:

"The property of defendant could be sold as

a whole and a going concern for a much larger

sum than if sold in smaller parcels under judicial

process."

Transcript, page 5.

The bill also alleges that it is to the best interests

of the creditors that a Receiver be appointed to take

custody and control of the assets of defendant, operate

its business and, if possible, pay the claims of the

creditors

"and if not possible, under the jurisdiction and
order of this Court to sell said property as a whole

for the like use and benefit of complainant and
other creditors of the defendant,"

Trmiscript, page 6.



The answer of the defendant admits all of the alle-

gations of the bill of complaint as true, and joins in

the prayer of the bill. This answer is verified by the

appellant "Whitman Symmes.

Transcript, pages 9 and 10.

Turning to appellants' brief, we find on page 6 this

admission

:

**At the outset it is admitted that the receiver

had the authority to make, and the court the power
to confirm, a sale of the business and physical

assets and also the goodwill of the business of

Thomas Day Company."

To our mind this admission disposes of the appeal.

Because this is precisely what was done by the court

below and the court below went no further except to

supply the necessary incidents of a transfer of the

goodwill necessarily included therein, without which a

transfer of the goodwill would be absolutely inopera-

tive.

WHAT WAS SOLD AND WHAT WAS NOT SOLD.

Let us see what the order complained of did, and

what it did not do.

The court confirmed a sale to Roberts Manufac-

turing Company of all the assets of Thomas Day

Company, including

**the business and the goodwill of the business of

Thomas Day Company; the right of Roberts
Manufacturing Company to hold itself out as



the successor of Thomas Day Company and as

having acquired the goodwill thereof."

Transcript, page 45.

It did not sell to Roberts Manufacturing Company

the name of Tliomas Day Company or its franchise

to be a corporation; it did not purport to suspend

its corporate functions; it did not dissolve the cor-

poration or affect its right to be a corporation.

For this reason we do not answer appellants' argu-

ment based upon the untenable assumption that the

court did any of these things.

WHAT IS THE '^GOODWILL" OF A GOING CONCERN?

Appellants admit that the court had power to sell

the goodwill of the business of Thomas Day Company.

"The goodwill of a business is the expectation
of continued public patronage."

Civil Code of California, Sec. 992.

"Goodwill was defined by Lord Eldon, in Crutt-
well V. Lye, 17 Yes. 335, 346, to be 'nothing more
than the probability that the old customers will

resort to the old place, ' but Vice-Chancellor Wood
in Chttrton v. Douglas, Johns. (H. R. V.) 174,

188, says it would be taking too narrow a view of
what is there laid down by Lord Eldon, to confine

it to that, but that it must mean every positive

advantage that has been acquired by the old

firm in the progress of its business, whether con-

nected with the premises in which the business

was previously carried on, or with the name of



the late firm, or with any other matter carrying

with it the benefit of the business."

Menendez v. Holt, 128 U. S. 514; 32 Law. Ed.

526.

The goodwill of a business as so defined can be sold

under the California authorities.

"The goodwill of a business is the expectation

of continued public patronage, but it does not

include a right to use the name of any person
from whom it was acquired."

C. C. 992.

BUT
"The goodwill of a business is property, trans-

ferable like any other, and the person transfer-

ring it may transfer with it the right of using the

name under which the business is conducted/'

C. C. 993.

In a case invoMng the dissolution of a copartner-

ship the court said:

"Goodwill is property recognized and pro-

tected by the law as such and capable of sale and
transfer from one owner to another. It is an
asset which may he sold in connection with a
business/'

Buppe V. Utter, 16 Cal. App. 19, 25.

"Section 992 of the Civil Code provides that

the goodwill of a business does not include the

right to use the name of any person from whom
it was acquired, but the judg-ment does not give

to defendant such a right, but merely the right



to use what was found to have become an imper-
sonal designation which had hecome a trade name
and which was transferable with the goodwill of
the business under the provisions of section 993
of the Civil Code."

Reid V. St. John, 68 Cal. App. 348, 356.

It follows that under the California authorities

Thomas Day Company could have transferred to a

purchaser the goodwill of its business and the right

of using the name under which the business is con-

ducted.

If Thomas Day Company could make such a sale,

so could the Receiver. In other words, the Receiver

could sell all the rights of Thomas Day Company
which it itself could have sold. In a well considered

Ohio decision, the syllabus by the court is as follows

:

'^'Upon the dissolution of a trading copartner-
ship, its assets, including the goodwill of the busi-
ness, may be sold as a whole, either by the
partners directly, or through a receiver under an
order of the court in a case to which they are
parties; and a purchaser thereof, under either
method of sale, is entitled to continue the business
as the successor of the firm, and make use of the
firm name for that purpose."

The language of the court is as follows

:

''We are not reluctant, therefore, in holding
that upon the dissolution of a trading copartner-
ship its assets, including the goodwill of the busi-

ness, may be sold as a whole, either by the
partners directh^ or through a receiver under an
order made by a court in a case to which they
are parties; and that a purchaser thereof under



either method of sale is entitled to continue the

'business as the successor of the firm, and make
use of the firm name for that purpose. And,
further, that where the purchaser transfers the

property so acquired by him to a corporation of

which he is a member, organized to succeed to

the business, it may carry on the business in the

same manner under a corporate name including

the name which had been used by the firm. If it

is desired to limit the right of the purchaser or

his vendee in the use of the firm name, or ex-

clude such right altogether, it should be done by
stipulation in the contract when the sale is made
by the partners, or by a provision to that effect

in the order, when the sale is made through the

court."

Snyder Manufacturing Co. v. Snyder, 54 Ohio

St. 86; 31 L. R. A. 657.

The transfer of the goodwill of a business neces-

sarily involves the right of the purchaser to hold him-

self out to the public as the successor to the old firm.

How could Roberts Manufacturing Company rely

upon "the expectation of continued public patronage"

unless the public be informed that it has acquired the

business and the goodwill of the business?

How could such a transfer be effective if the pur-

chaser could not apprise the public that it had suc-

ceeded to the business of Thomas Day Company and

had acquired the goodwill thereof?

Unless the purchaser could hold itself out as the

successor of Thomas Daj^ Company and as having

acquired the goodwill thereof, the sale to it of the

goodwill would be absolutely ineffectual.
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This results from the nature of the "goodwill" of

a business, an evanescent, intangible thing that can

only operate through publicity.

The courts have always recognized the right of the

purchaser of a "goodwill" to hold itself out as the

successor of the former concern.

"The questions principally discussed relate to
the right of a purchaser of the goodwill to use the
firm name. The right to use the firm name, for
the purpose of designating the business carried on
by a purchaser as a continuation of that done by
the old firm, passes with a sale of the goodwill.
This is an exclusive right. The limitations upon
its exercise are only such as are necessary to pro-
tect the rights of the partners or others. Such a
limitation is expressed in Rev. Laws, c. 72, sec. 5.
The purchaser has no right to use the name in
such a way as to indicate that the business is then
being conducted by persons who have no connec-
tion with it. Each member of the old firm, like
everybody else, has a right to use his own name in
a new^ business, either alone, or with the names of
others who are associated with him. But after a
sale of the goodwill, no one but the purchaser can
lawfully use the firm name as an indication that
his business is a continuation of that of the old
firm.

A convenient way of using the firm name by a
purchaser of the goodwill, if rights of third per-
sons are involved, is by advertising as the succes-
sor to the former firm/'

Moore v. Eawson, 199 Mass. 493; 85 N. E. 586,

590.

In a recent California case it was said:

"Under our code the goodwill of a business is
property, transferable like any other, it being



10

'the expectation of continued public patronage.'

(Civ. Code, sees. 992 and 993.) The transfer of

the partnership business to the corporation neces-

sarily involved a transfer of the goodwill of the

business."

Clement v. Duncan, 191 Cal. 209 , 222.

And in a well considered California case the court

said:

"In this case, the transfer of the business was
made, admittedly, by an instrument reading, in

part, as follows: 'R. L. Reid * '• * does by these

presents sell unto the party of the second part
* * * his right, title and interest of, in and to all

of that certain drugstore business now being con-

ducted under the name of Reid's Drugs * * *

together with the goodwill thereof, all the stock of

drugs and merchandise now on hand, all appli-

ances and all equipment and fixtures used in con-

nection with said business.'

Appellant contends that section 993 of the Civil

Code made it necessary for plaintiff to expressly

mention the name under which the business was
conducted in order to transfer to defendant the

right to use the same. But said section does not

so provide. It reads :
* The goodwill of a business

is property, transferable like any other, and the

person transferring it may transfer with it the

right of using the name under which the business

is conducted.' That is precisely what the trial

court has found that the plaintiff did—trans-

ferred with the goodwill of the business, the right

to use the name under which it was conducted."

Beid V. St. John, 68 Cal. App. 348, 355-6.
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In a well considered New York case the court said:

"We think that the learned court below was
correct in so far as it decided that the firm name
was inseparable from the goodwill, and hence just

as much a part of the assets of the firm as the

goodwill itself. This proposition seems to be sup-

ported by the great weight of authority."

Slater v. Slater, 175 N. Y. 143; S. C. 61 L. R.

A. 796.

CONCLUSION.

For the foregoing reasons w^e respectfully submit

that the court below did not err in its order confirming

the sale to Roberts Manufacturing Company.

The sale was ordered and held for the purpose of

realizing as large a sum for the creditors of Thomas

Day Company as could be obtained.

It is obvious that the creditors were entitled to re-

ceive not only the value of the stock of merchandise

on hand but the value of the business as a going con-

cern and the value of the goodwill thereof.

But no person would bid a substantial sum for the

goodwill of the business unless he were entitled to

advise the public that he had purchased the goodwill

of the business.

Roberts Manufacturing Company bid at the sale the

sum of $42,500.00 for the physical assets and for the
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goodwill of the business. Manifestly a considerable

portion of this sum was bid for the goodwill.

It is equally obvious that if the goodwill of the

business were eliminated a much less sum would have

been realized for the benefit of the creditors.

In view of all these considerations we submit that

the order appealed from must be affirmed.

Respectfully submitted,

Theodore J. Savage,

Attorney for Roberts Manufacturing

Co'inpany, a corporation, Appellee,
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STATEMENT OF THE CASE.

The statement of the case is correctly set forth in

appellant's brief. Appellant admits that certain

points assigned as error are not well taken (Appel-

lant's Brief page 6) and the issue on this appeal is

thereby narrowed to one question.

Did the Court have jurisdiction to authorize a sale

wherein the purchaser was allowed to hold itself out

as the successor to the Thomas Day Company.



I.

THE SALE DID NOT VIOLATE ANY OF THE LAWS OF THE
STATE OF CALIFORNIA.

Counsel states that the management and operation

of the property must be in accordance mth the re-

quirements of the valid laws of the State of Cali-

fornia.

There are two answers to this contention. In the

first place we are not now concerned with either

management or operation of the property. The prop-

erty and all of the assets have been sold.

Secondly the sale which is under consideration does

not depend for its validity on effect upon any posi-

tive law of the State of California; it is enough if

the sale and the terms thereof do not violate any law

of the State of California.

Next it is contended that the Federal Court will

be governed by the state laws in receiver's sales. In

an equity receivership, such as this one, there are no

laws of the state to be followed.

II.

RESPONDENT DOES NOT CONTEND THAT THE SALE OF THE
ASSETS OF THE CORPORATION WORKED A DISSOLUTION.

No contention has been made by respondent Re-

ceiver that the corporation has been dissolved. Ad-

mittedly the only method of dissolving the corpora-

tion is the mechanism provided by the laws of the

state of incorporation.



But the decree confirming the sale does not attempt

to work a dissolution of appellant. On its face the

decree does not show a lack of jurisdiction.

III.

THE APPOINTMENT OP THE RECEIVER, WHILE NOT DIS-

SOLVING THE CORPORATION, OPERATED TO SUBJECT
ALL OF THE ASSETS OF THE CORPORATION TO THE
JURISDICTION OF THE DISTRICT COURT.

This includes the goodwill and trade name; and

this is all that was sold by the Court.

(a) Goodwill as an asset in the jurisdiction of the court.

At the outset it might well be remembered that the

decree appointing the Receiver in this action was

consented to by the Company. This under the prac-

tice now recognized by the Federal courts, sitting in

equity, of extending the consent receivership to the

situation of private corporations which are solvent at

the time but presently unable to meet their obligations

by reason of 'frozen assets'."

First National BanJc v. Stewiart Fruit Co.,

(1927) 17 Fed. (2d) 621.

The plan of the receivership was the operation of

the business as a going concern and the liquidation of

its frozen assets for the purpose of meeting its lia-

bilities. The appellants here consented to the order

of appointment. It developed after further consid-

eration that the inventory of the business had been



overvalued and that the concern was in fact insol-

vent. At a meeting of the creditors it was decided

to offer the business as a whole to the highest bidder

for cash. (Transcript pages 27, 28.)

The highest bid was submitted by a competitor of

the insolvent concern.

In this situation the Honorable A. F. St. Sure con-

firmed the sale of the goodwill. As an incident

thereto the order confirms the sale in the following

language

:

"The business and goodwill of the business of

the Thomas Day Company; the right of Roberts

McDnufacturing Company to hold itself out as the

successor of Thomas Day Company and as hav-

mg acquired the goodwill thereof/'

(Transcript page 45.)

It will be noted that the sale of the goodwill and

the right of the purchaser to hold itself out as the

successor are inseparably interwoven.

Under the consent decree the Receiver succeeded

to all of the assets of the corporation. The decree

provides

:

''It is hereby ordered, adjudged and decreed

that Charles F. Duval be, and he is hereby, ap-

pointed Receiver of defendant, Thomas Day
Company, and of all of the property and assets

of said defendant."

(Transcript page 11.)

The goodwill of a business in an asset in the

hands of a receiver.

Tardy's, Smith on Receivers, 2d Ed. (1920).

Vol. 2, page 1791, Section 645.



Goodwill is an asset in bankruptcy and it is

the subject of sale with, but only with, the busi-

ness in which it has been used.

N'ims, Unfair Competition and Trade-Marks,

3d Edition (1929), page 82, Section 26.

(b) The right to use the term "successor to" is part of the

sale of the goodwill.

One who purchases the goodwill of a firm or cor-

poration is entitled to hold himself out as the ''suc-

cessor to" the old firm or corporation.

In Smith v. David H. Brand & Co., 67 N. J. Eq.

529, 58 Atl. 1029, a partnership under the name

"Brand and Smith" sold all of its assets and "good-

will" to a corporation named "David H. Brand &
Co." This corporation advertised itself as "Succes-

sors of Brand & Smith." A former partner sought

to enjoin the use of this description and the Court

denied the injunction.

This is likewise true in the case of a sale by a cor-

poration of its goodwill and trade name. In Van

Dyk V. Van. Bijk & Beeves, 245 N. Y. 516, (1927) 157

N. E. 840: sustaining 217 App. Div. 781, 217 N. Y. S.

105; the Couii: considered the following situation:

An action was brought by a stockholder of a New
York Corporation whose assets, corporate name and

franchises had been sold in receivership proceed-

ings under an order of the United States District

Court, to restrain the use of the corporate name

by a new corporation, to which the assets had been

assigned by the purchaser from the receiver. The

defendants moved to dismiss for failure to state a
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cause of action. The motion was denied by the trial

Court; reversed in the Appellate Division and the

reversal sustained by the Court of Appeals.

The Appellate Division held that the Federal Court

had jurisdiction of the old corporation and of plain-

tiff and had power to restram the old corporation

from making any use of the corporate name that

would interfere with the good wdll bought by the

new corporation; and consequently plaintiff was not

entitled to equitable relief, and that the question

whether, so long as the old corporation remained un-

dissolved, the new corporation could lawfully be per-

mitted to incorporate mider the same corporate name,

was a matter with which the State and not this plain-

tiff was concerned.

This decision w^as affirmed by the highest Court in

New York State. It seems to be the only case di-

rectly in point which our limited facilities have been

able to find.

In that case the language of the Appellate Divi-

sion is equally applicable to a certain phase of this

case. After stating the facts the Court declared:

"The old corporation had no assets, is not do-

ino: business of any kind, and seems to be defunct.

No injury, therefore, could come to it or the

plaintiff by the use bv the defendant corporation

of the name of the old corporation. On the rec-

ord before the Court it clearly appears that the

action is not l^rought in good faith, but solely for

the purpose of harassing the defendant corpora-

tion. There is not a suggestion that the old cor-

poration is likely to continue business."

(217 N. Y. S. 105.)



IV.

THE PLAINTIFFS ARE NOT PROPERLY BEFORE THE COURT
IN THAT THEY ARE NOT AGGRIEVED BY THE DECREE
OF CONFIRMATION OF SALE.

At the time the sale was confirmed no evidence was

offered to show any damages to the appellant by rea-

son of the sale.

In fact, mider the stockholders liability law, the

more realized from the sale the greater the benefit

accruing to the stockholders.

No evidence was offered to show that appellants

were suffering or about to suffer any damage. Under

the order of appointment of the Receiver the appel-

lants could not engage in business without being in

contempt of Court. If they have any assets the Re-

ceiver is entitled to them.

The insolvent party cannot complain of the sale

or use of its name by the purchaser from the Re-

ceiver.

In re Sawilowsky, 284 Fed. 975

;

See also

Sawilotvsky v. Broivn, 288 Fed. 533.

V.

THE PROPOSITION THAT A FEDERAL COURT HAS NO JURIS-

DICTION OVER A CORPORATE NAME BECAUSE OF THE
SOVERIGNITY OF THE VARIOUS STATES IN GRANTING
CORPORATE CHARTERS IS AN OBSOLETE SHIBBOLETH
LONG SINCE DISCARDED BY THE COURTS.

In this case the position taken by His Honor Judge

St. Sure is well expressed by Judge Lamm in State

V. Shelton, 238 Mo. 281, 142 S. W. 417:
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"If a court of equity may take over the man-
agement of corporate property through its re-

ceiver, as we have just held, it may be allowed

to act sensibly with it. I hold this truth to be

self-evident, viz: One of the inherent powers of

a court of equity is the right to act with good
sense. If the corporate project has been aband-

oned, or has broken down, or the property is

perishable, and is deteriorating, if there are no
corporate means at hand for conserving it, and
the interests of creditors and stockholders are

best served by a sale, what good reason can be

given why the chancellor, who holds the property

of an insolvent corporation through his receiver,

may not sell it? Why hold it until it becomes
worthless? Why return it to the wasteful, in-

efficient, or corrupt hands from which equity

rescued it?"

But, appellants contend, the court, lacking jurisdic-

tion, its hands are fettered and it cannot use ordinary

good sense.

Is there some mechanism, some magic formula, mi-

der which a Court is deprived of jurisdiction because

the right to corporate existence is dependent upon

one of the states? It is submitted that there is no

such jurisdictional limitation.

The fact is that the corporation has already con-

sented to an injmiction which substantially suspended

the exercise of the corporate powers in the original

bill in this action. (Transcript page 9.)

In nmnerous cases the Federal courts have enjoined

the use of a corporate name, notwithstanding the fact

that the name was being permissively used imder the

laws of the state of incorporation. It is sufficient to
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cite ])ut two of a long line of cases illustrating this

point.

Hudson Tire Co. v. Hudson Tire and Rtibher

Corporation, 276 Fed. 59

;

Peck Bros. c& Co. v. Peck Bros. Co., 113 Fed.

291.

In the latter case the Court expressly refused to

follow an Illinois case wherein the Illinois court had

reached an opposite conclusion and stated clearly the

proposition that it had jurisdiction to adjudicate the

use of the corporate name.

The Court said in part:

"There is in the term 'sovereignty' no magic to

conjure by * * * n

CONCLUSION.

In conclusion we simply state that the appellant

by virtue of the admissions in his brief has narrowed

the question down to one of jurisdiction and on the

question of jurisdiction both logic and the authorities

are against him.

Furthermore, on equitable grounds it would not

seem that the parties appealing are properly in good

standing before this Court in that they consented to

the decree of adjudication and appointment of a Re-

ceiver and should not now be heard to complain of a

sale w^hich in any event must redound to the benefit

of the stockholders and which cannot possibly damage

a corporation which is not operating and had no as-

sets and has not offered any proof of any dam a go

real or supposititous.
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In the interests of the efficient administration of

estates in the hands of Federal equity reecivers and

in the interests of all creditors of such estates the

law should favor sales which realize for the estate

the most amount of money that can be obtained. The

decree should be affirmed.

Dated, San Francisco,

June 9, 1930.

Respectfully submitted,

Knight, Boland & Christin",

Attorneys for Appellee, Claude R. King,

Receiver of the Thomas Day Company./^










